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In the Court of Appeals of the District of Columbia. 


No. 2109. 

Robert Magaw, Appellant, 
vs. 

Amelia E. Huntley et al. 


a Supreme Court of the District of Columbia. 

In Equity. No. 27393. 

Robert Magaw, Complainant, 

VS 

Amelia E. Huntley, Lydia H. Tilton, Hettie H. Fague Tndi- 

Jirtt f #t nd \f S, . TrU u ees °, f , th u W oman’s Foreign Missionary So- 
ciety o f the Metropolitan Methodist Episcopal Church; Sarah D. 

La I etia, Individually and as President of the Woman’s Foreign 
l° C \f y °l the Metropolitan Memorial Methodist Epis- 

SS. S«dSn”. B,Un ‘ M “ g “' Freg " Ck L ' 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District at the times 

S»?' r ™ entloned , the following papers were filed and proceed- 
ings had in the above-entitled cause, to wit; 

I Bill to Cancel Deed. 

Filed Oct. 8, 1907. 

In the Supreme Court of the District of Columbia, Holding Equity 

Court. 

Equity. No. 27393. 

Robert Magaw, Complainant, 

VS. 

Amelia E. Huntley, Lydia H. Tilton, Hettie H. Fague, Indi- 
vidually and as Trustees of the Woman’s Foreign Missionary So- 
ciety of the Metropolitan Memorial Methodist Episcopal Church- 
Sarah D La Fetra, Individually and as President of the Woman’s 
Foreign Missionary Society of the Metropolitan Memorial Metho¬ 
dist Episcopal Church; Van Brunt Magaw, Frederick L. Macaw 
Stephen Magaw. 6 ’ 

To the Supreme Court of the District of Columbia, Holding an 
Equity Court for said District: ® 

The complainant showeth to the Court as follows, upon informa¬ 
tion and belief: 

1—2109a 
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First. The complainant, Robert Magaw, is a citizen of the United 
States and a resident of the Borough of Brooklyn in the City and 
State of New York, and files this suit in his own right as a grand¬ 
son and heir-at-law of Alice I). Magaw, deceased. 

Second. The defendants, Amelia E. Huntley, Lydia II. Tilton 
and Hattie II. Fague, residents of Washington, District of Columbia. 

are sued as individuals in their own right and as Trustees 
2 of the Woman's Foreign Missionary Society of the Metro¬ 
politan Memorial Methodist Episcopal Church of the City 
of Washington, Distiict of Columbia, an unincorporated society or¬ 
ganized for the purpose of promoting the cause of foreign missions 
under the auspices of the said Church; the defendants Sarah D. 

an( l Lydia H. Tilton, residents of W ashington, District of 
Columbia, are sued both as individuals and as President and Secre¬ 
tary of the same society; the defendant, Van Brunt Magaw a resi- 
dent of Brooklyn in the City and State of New York is sued as an 
individual in his own right; the defendant, Frederick L. Magaw a 
resident of the Borough of Brooklyn, in the City and State of New 
* °rk, is sued as an individual and in his own right. All the above 
defendants are of full and lawful age. 

Third. The complainant is a grand-son of Alice I). Magaw latelv 
a resident of the City of Washington, District of Columbia, who 
departed this life on the 10th day of August, A. I). 1907 at the 
advanced age of 83 years, leaving the following heirs-at-law, all of 
whom, with the exception of the complainant, are defendants herein 

\T Bn,nt a son, Frederick L. Magaw, a son, and 

Stephen -Magaw, a grandson, all residents of the State of New York 
as hereinbefore alleged. The aforesaid decedent was on the 28th 
day of May A. I). 1907, and for some time prior thereto, the owner 
of certain real estate in the City of Washington District of Colum¬ 
bia, more particularly described as lots Number Twenty and Twentv- 
one (20 and 21) in John G. Ames’ and R. A. Morrison’s subdi- 
visjon of part of square 758, as per plat recorded in book 12. 
folio 4b, in the Land Records of the Surveyor’s office of the 
District of Columbia. 

Fourth. The Complainant further showeth that on the 28th dav 
of May A D., 190/ the defendants, Amelia E. Huntley, Lydia H. 

\1‘ ° n f» \| 10 ^• F a S ue alK l ^jirah D. La Fetra, procured the said 
Alice D. Magaw to execute and deliver to the aforesaid Amelia E. 
Huntley, Lydia H j . Triton and Hattie H. Fague, Trustees of The 

MT a r S A° relgn V'^ 10na , r y ?°° le *y of ‘he Metropolitan Memorial 
Methodist Episcopal Church of Washington, District of Columbia a 

Deed of conveyance of the above described property, thereby vestina 
apparent legal title to said lots in the said Amelia E. Huntley, Lvdia 
H. Tilton, and Hattie H. Fague, Trustees of the Woman’s "Foreign 
Missionary Society of the Metropolitan Memorial Methodist Edi«- 
oopal Church of Washington, District of Columbia, who caused the 
same to lie recorded in the land record of said citv and District 
aforesaid, on the 28th day of May, A. D. 1907. A duly certified 
copy of said deed a« so recorded is hereto annexed numbered “Ex¬ 
hibit A” and is made a part hereof. The complainant further 
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alleges that neither the said Trustees nor anyone else on their behalf 
or otherwise paid the aforesaid decedent any consideration of value 
ol any kind whatsoever for the execution by her of the aforesaid 
conveyance and the same was without any consideration of any kind 
whatsoever although the consideration named in said deed was 

alleged to be the sum of $ 10 . 00 . 

Fifth. The complainant further showeth that the said Alice D 
-Maga« and the defendants Amelia E. Huntley, Lydia H. Tilton, 

4 t i ‘ \fotrn * ie ’ i\ nd ^arali l). La Fetra, were members of 
the Xietropohtan Memonal Methodist Episcopal Church of 

• Washington D. C. and also of the Woman’s Foreign Mis¬ 
sionary Society and that because of said affiliations and associations 
'®¥;? ns °. f "itimacv and confidence subsisted between the decedent 
i* 16 Si * I - d d e tendants named in this paragraph both at the time of 
the execution of said deed and for some time prior thereto. 

bixth the complainant avers that at the time said deed was 
executed and for a long time prior and subsequent thereto the 

ZffiThTnf' Ma f W ’/. ho ' vas 8? y ears of age, was in an enfeebled 
11 . !. mnd and body and was thereby rendered readily sus- 
ceptible to influences exerted or attempted to be exerted by others. 

fendont lth \ T1 r Complainant further avers that the aforesaid de- 

Ti’ E ' H , unt Jfy. L . v(lla H. Tilton, Hettie H. Fague and 

Sarah I). La Petra and others well knowing the aforesaid condition 

said Cedent and with the intention of cheating and de¬ 
frauding the heirs-at-law of said decedent out of their share of the 
aforesaid property and taking advantage of their close and intimate' 
relations with the decedent procured her to execute and deliver said 

deed without the knowledge of said heirs-at-law and thereafter pla^d 
the same on record. t ‘ 

ig n th ’ 75* Complainant further showeth that by virtue of the 
said alleged Deed the said Trustees of the Woman’s Foreign Mis- 
sionary hociety of the Metropolitan Memorial Methodist Episcopal 
° f ? ashington, District of Columbia, are in pension of said 
property, claiming to be the exclusive owners thereof for the pur- 

5 of'ihC'vJ rc S t'i d dee f d Set , ^ orth and they refuse to permit any 

f Wnifc rt ° f , ?aid dc< l ede " t t0 have the rents or profits. 
t .i . Pjinth The complainant further avers that he and the de¬ 
fendants, \ an Brunt Magaw, Frederick L. Magaw and Stephen 
Magaw are the tenants in common of said property and have Wn 
«mce the death of Alice D. Magaw, aforesaid, 'van Bn nt Mag w 
Fredenck L Magaw and Stephen Magaw are made defendants to this 
action for the reason that they refuse to join as complainants 

tenth. Your complainant therefore charges and avers that the 
aforesaid deed should be set aside as fraudulent and void. And the 

complainant is entitled to have the same cancelled and set aside and 
so declared null and void. 

And because they are without adequate remedy at law the com 
plainants pray as follows: 

(a) That writs of subpeena may be issued from this honorable 
Court directed to the defendants, Amelia E. Huntlev Lvdi» TT 
Tilton, Hattie II. Fague, Sarah D. La Fetra, Van Brunt “Magaw 
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Frederick L. Magaw, and Stephen Magaw, commanding them to 
appear and answer the exigencies of this complaint. 

(b) That the aforesaid Deed, dated the 28th day of May, A. D. 
1907 he decreed null and void and that the same be vacated and 
set aside and for naught held. 

(c) And for such other and further relief as to the Court may 
seem right and proper. 

ROBERT MAGAW. 

The defendants are Amelia E. Huntley, Lydia H. Tilton, Hattie 
H. Fague, Sarah D. La Fetra, Van Brunt Magaw, Frederick L. 
Magaw, Stephen Magaw. 

E. HILTON JACKSON, 
Solicitor for Complainant . 

6 State of New York, 

County of Kings, ss: 

I, Robert Magaw, on oath say that 1 have read the foregoing bill 
of Complaint by me subscribed and know the contents thereof; that 
the allegations therein set forth as of my personal knowledge are 
true, and that those set forth upon information and belief I believe 
to be true. 

ROBERT MAGAW. 

Subscribed and sworn to before me this 4th day of Oct. A. D. 

i»07. 

[seal.] HARRY T. PYLES, 

Notary Public, Kings County, N. Y. 

7 This Indenture 

Made this 28th day of May in the year of our Lord one thousand 
nine hundred and seven, by and between Alice D. Magaw, w’idow, 
of the City of Washington, District of Columbia, party of the first 
part, and Amelia E. Huntley, Lydia H. Tilton, and Hettie H. 
Fague, Trustees, of the same place Parties of the second part: 

Witnesseth, that the said party of the first part for and in consid¬ 
eration of the sum of Ten Dollars to her in hand paid by the said 
parties of the second part at and before the sealing and delivery of 
these presents, does grant unto the parties of the second part, their 
heirs and assigns as joint tenants, all those pieces or parcels of land 
situate in the City of Washington, District of Columbia, known as 
and being lots numbered Twenty (20) and Twenty-one (21) in 
John G. Ames and R. A. Morrison's Subdivision of part of Square 
Seven Hundred Fifty-eight (758) as per plat recorded in Book 13, 
folio 46, one of the records of the Surveyor's Office of the District 
of Columbia, together with the improvements, rights, privileges, and 
appurtenance to the same belonging. 

To have and to hold the same, unto the use of the said parties 
of the second part, their heirs and assigns, as joint tenants, in and 
upon the following trusts, and none other, to wit: 
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First, in trust to permit the said party of the first part and her 
assigns to use, occupy and enjoy the hereinbefore described real 
estate and the rents issued and profits thereof to have and 

8 take to and for her own use and benefit for and during the 
term of her natural life, and to enjoy the same during said 

I>eriod as fully and freely as though this conveyance had not been 
executed. 

Second, and upon this further trust, that upon the death of the 
said party of the first part, to sell the hereinbefore described real 
estate either at public or private sale, in the direction of said Trus¬ 
tees, or the survivor of them, upon such terms and conditions, and 
if at public sale after such previous notice and advertisement as they, 
or the survivor of them, or the Trustee acting in the execution of 
this trust, may deem best calculated to accomplish the purpose of 
this trust, and to convey the same to the purchaser or purchasers by 
good and sufficient deed in fee simple. The purchaser or purchasers 
shall not be required to see to the application of the purchase 
money. 

Third, and upon this further trust, that the proceeds derived from 
such sale or sales, after paying and deducting necessary expenses 
attending such sale or sales, shall be paid unto the Woman’s For¬ 
eign Missionary Society of the Metropolitan Memorial Methodist 
Episcopal Church of the City of Washington, District of Columbia, 
and the receipt of the Treasurer of said Society shall be a sufficient 
discharge to said Trustees for the payment of said money. The 
money so paid to said Society shall i>e applied by them in their 
discretion in the erection of a building as a memorial to grantor’s 
departed husband, Robert Magaw, and to grantor, Alice D. Magaw, 
to be used either for the purposes of a church, hospital, orphanage, 
mission home, school, or some other missionary purpose in 

9 the discretion of said society, said building shall be erected 
either in China or India, and the character of said memorial, 

and the particular place at which it shall be located, shall be de¬ 
termined by the said society in its discretion. Such determination 
shall be conclusive and binding upon all parties. 

And the said party of the first part covenants that she will warrant 
specially the property hereby conveyed, and that she will execute 
such further assurances of said land as may be requisite. 

In witness whereof the said party of the first part has hereunto 
set her hand and seal on the dav and vear first hereinbefore written 

ALICE D. MAGAW. [seal.1 

Signed, sealed and delivered in the presence of: 

E. B. LA FETRA. 

C. M. FORREST. 

District of Columbia, To wit: 

I, C. M. Forrest, a notary public in and for the District of Colum¬ 
bia, do hereby certify that Alice D. Magaw. widow party to a certain 
Deed, bearing date on the — day of May. A. D. 1907, and hereto 
annexed, personally appeared before me in said District, the said 
Alice D. Magaw being personally well known to me as the person 
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v\ho executed the said Deed, and acknowledged the same to be her 
act and deed. 

Given under my hand this 28th day of May, A. D. 1907 
(Signed) C. M. FORREST, 

Notary Public, D. C. 

10 Office of Recorder of Deeds, 

District of Columbia. 

This is to certify that the foregoing is a true and verified copy of 
an instrument as recorded in Liber 3076, folio 215 et seq., one of the 
land records of the District of Columbia. 

In testimony whereof, I have hereunto set my hand and affixed 
the seal of this office this first dav of October, 1907. 

[seal.] R. W. DUTTON, 

Deputy Recorder of Deeds, D. C. 


11 Separate Answer of Hettie H. Fague. 

Filed Nov. 21, 1907. 

In the Supreme Court of the District of Columbia. 

No. 27393. In Equity. 

Robert Magaw, Complainant, 
vs. 

Amelia E. Huntley et al., Defendants. 

Hettie H. Fague, one of the defendants in the above entitled cause, 
for separate answer to complainant’s bill of complaint, or so much 
and such parts thereof as she is advised it is material for her to make 
answer unto, answering says: 

1, 2 & 3. This defendant says that the averments made in the 
first, second and third paragraphs of said bill are, as this defendant 
believes, true, and for the purposes of this suit are admitted. 

4. Answering the fourth paragraph of said bill this defendant says 
that it is not true, as averred in said bill, that she, with the other 
defendants therein named, procured the execution and delivery of 
the deed therein described by the said Alice D. Magaw; but, on the 
contrary, she states that she did not know of the execution and 
delivery of the said deed, or of the purpose of the said Alice D. 
Magaw to make the same, until she saw in the daily papers that 
such a deed had been recorded in the Land Records of the District of 
Columbia. Vp on information and belief, she denies that said deed 
was procured to be executed by either of the defendants named in 
said paragraph of said bill. Said averment is denied in toto, 
12 and this defendant will require of the complainant strict 
proof thereof. She admits that a deed was executed and de¬ 
livered by the said Alice D. Magaw on the date, to the parties, and 
for the purpose stated in said paragraph of said bill; and upon in¬ 
formation and belief she avers that the same was the voluntarv act 
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and deed of the said Alice D. Magaw. She admits that said deed 
was recorded on the day named in said paragraph of said bill, and 
that the certified copy attached thereto is a correct copy of the 
original instrument. Defendant further avers that she nursed and 
took care of the said Alice D. Magaw for the period of twenty-two 
months prior to her death, with the exception of about one month, 
when defendant was disabled bv sickness and was absent from the 
said decedent ; that she took care of decedent day and night during 
that period of time; that during her attendance upon said decedent, 
she, the decedent, many times expressed to this defendant her grati¬ 
tude for what she had done and was doing for her; that decedent 
never communicated to this defendant during her lifetime any pur¬ 
pose to remember her in her will or to otherwise compensate her for 
what she had done other than by the payment of her usual weekly 
wages. So far as this defendant is concerned, she admits that the 
same was a voluntary deed and without money consideration, and 
upon information and belief, so far as the other defendants are 
concerned. 

5. This defendant admits that she and the other defendants named 
in the fifth paragraph of said bill are members of the Metropolitan 
Memorial Methodist Episcopal Church, and were such at the 
lo date of said conveyance. She also admits that she and the 
other defendants therein named are members of the Woman’s 
Foreign Missionary Society. She denies that there were any relations 
of intimacy or confidence existing between herself and the said 
decedent arising from her church and missionary relations. On the 
contrary she says that until she went to work for decedent, her rela¬ 
tions were not. intimate; that she had with her a speaking and 
friendly acquaintance and nothing more. Upon information and 
belief, she states that the same is true of all the other defendants 
therein named except the defendant Sarah D. La Fetra, who had 
known the decedent for a longer time, and was better acquainted 
with her than either this or the other defendants. She denies that 
there was on the part of herself, and either of the other defendants, 
any such relations of intimacy and confidence existing between them, 
or either of them and the said decedent, as would or did induce or 
influence the said decedent to make or execute either a deed or 
will contrary to her wish or purpose, as seems to be implied by this 
averment in said paragraph of said bill. On the contrary she states 
that said decedent was a woman of strong mind and will and purpose, 
and it was difficult to influence her in any way when she had decided 
upon any course. 

0. Answering the sixth paragraph of said bill, this defendant says 
that she believes the age of decedent is correctly stated in said para¬ 
graph of said bill. She admits that the said decedent was in an 
enfeebled condition of body, and that her mind probably was not 
so alert as it had been in the earlier years of her life, but she 
14 retained her intelligence up to a few days before her death, 
which was a number of weeks after the execution of said deed. 
She was in touch with her business affairs and transacted business 
subsequently to the execution of said deed, and the defendant denies 
that she was at any time prior to her death so enfeebled either in 
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body or mind as to be susceptible to influence exerted, or attempted 
to be exerted, upon her by others, and the defendant will require 
of the complainant strict proof of these averments. On the con¬ 
trary.she says that the truth is that she was a woman of remarkable 
intelligence and inflexible purposes, and not liable to be influenced 
by any person to do other than she desired. 

7. Answering the seventh paragraph of said bill, this defendant 
says that she has already heretofore stated in this answer her con¬ 
nection with the execution and delivery of the deed in controversy 
in this case, and she hereby repeats the same, and states further that 
said averment in said paragraph of said bill is not only untrue in fact, 
but is wholly untrue as the complainant might have readily ascer¬ 
tained if he had made any investigation upon the subject. She 
denies that she took advantage of her close and intimate relations 
with the decedent, or that she in any manner procured her to execute 
said deed: but, on the contrary, the truth is that she knew nothing 
of its execution and delivery until it had been made and recorded, 
as hereinbefore stated. 

8. This defendant, upon information and belief, admits the aver¬ 
ments stated in said paragraph eight of said bill to be true, and 

further, upon such information and belief, she states that the 

15 defendants named in said paragraph have the right to pos¬ 
session of said property, and to take the rents, issues and 

profits thereof by virtue of said deed : that they are not only justified, 
but it is their duty to refuse to permit the complainant or the heirs 
at law of said decedent to have said rents and profits. 

9. Answering the ninth paragraph of said bill, this defendant 
denies that the said complainant and the defendants Fre/erick L. 
and Stephen Magaw are tenants in common of said property, and 
that they have been such since the death of the said Alice D. Magaw. 
She says that such averment is a conclusion of law rather than a 
statement of fact; that whether they are tenants in common or not 
depends upon the faet as to whether or not the said deed made bv 
the said Alice D. Magaw, and delivered as aforesaid, was the act and 
deed of the said Alice D. Magaw, as it purports to have been or 
whether it was proeured by fraud and undue influence. 

10. Answering the tenth paragraph of said bill, this defendant 
denies that said deed should be set aside as fraud-lent and void, or 
that the same should be cancelled and set aside and so declared. 
On the contrary, this defendant says that from her own personal 
knowledge of the decedent, and from information and belief from 
other sources, said deed is a valid instrument; that it was executed 
by the said Alice D. Magaw to carry out the purpose formed by 
her some months before the execution and delivery thereof, and iii 
consummation of a desire and purpose on her part formed without 
any suggestion on the part of this defendant, or any undue influence 
or suggestion from either of the defendants, or from any person 

whomsoever, and she believes, and therefore avers, that said 

16 deed is a valid deed and conveyed unto the grantors in said 
deed a good and indefeasible title thereby. 

And having fully answered, this defendant prays to be hence dis- 


I 
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missed with her reasonable costs in this behalf most wrongfully 
incurred. J 

B P. LEIGHTON. HETT “ " FA0UE 

JOSEPH R. FAGUE, 

Solicitor - for Hettie //. Fague. 

District of Columbia, ss: 

I do solemnly swear that I have read the foregoing answer bv me 
subscribed, and know the contents thereof; that the facts therein 
state 1 of my own person- knowledge are true and that those stated 
upon information and belief I believe to be true. 

HETTIE II. FAGUE. 

Subscribed and sworn to before me this 12th dav of November 
A. D. 1907. 

Tseal.] WILLIAM H. DESHIELDS, 

Notary Public, D. C. 


17 Answer of Amelia E. Huntley and Lydia H. Tilton. 

Filed Nov. 21, 1907. 

In the Supreme Court of the District of Columbia. 

No. 27393. In Equity. 

Robert Macaw, Complainant, 
vs. 

Amelia E. Huntley et al., Defendants. 

Amelia E. Huntley and Lydia H. Tilton, two of the defendants in 
the above entitled cause, for answer to complainant’s bill of com¬ 
plaint, or so much thereof as they are advised it is material for them 
to make answer unto, answering say: 

1. Answering the first paragraph of complainant’s said bill of 
complaint, these defendants say that the averments therein contained 
they believe to be true, as therein stated, and for the purposes of this 
suit they are admitted. 

2. Answering the second paragraph of said bill, these defendants 
say that they are residents of the District of Columbia, but they 
deny that they are trustees of the Woman’s Foreign Missionary 
Society of the Metropolitan Memorial Methodist Episcopal Church 
of the city of Washington, District of Columbia, as averred in said 
paragraph of said bill. Said statement is wholly untrue. They ad¬ 
mit that they are members of an unincorporated society connected 
with said church, which was organized for the purpose of promoting 

the cause of foreign missions. The defendant, Amelia E* 
18 Huntley, answering for herself, says that she is now’, and has 
been for more than a year last pa«t, Corresponding Secretarv 
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of the Baltimore Branch of the Woman’s Foreign Missionary So¬ 
ciety of the United States, and of which the Woman’s Foreign Mis¬ 
sionary Society of the Metropolitan Memorial Methodist Episcopal 
Church is an auxiliary society; that she is also chairman of the 
Committee on Bequests and Annuities of said Branch These de¬ 
fendants admit that the defendant, Sarah D. La Fetra, is the presi- 
dent of sanl auxihary society. They deny that the defendant, Lvdia 
H. lilton, is the secretary of said society, but she is now, and'has 
been for more than a year last past, the Vice-President of said aux¬ 
iliary society. The other averments in said paragraph of said bill 
contained are, as these defendants arc informed and believe, sub¬ 
stantially true, and for the purposes of this suit are admitted 

d. AnsNyenng the third paragraph of said bill, these defendants 
admit that Alice 1 ). Magaw died at the Citv of Washington on the 
lUth day of August, 1907, at an advanced age. These defendants 
haAe no personal knowledge, and are unable to admit that she was 
*7 * vears of a £<\ an( l that, while not doubting the truth or accuracv 
of such averment, they leave the complainant to make such proof 
thereof as he may deem material. The other averments made in said 
paragraph of said bill are. so far as these defendants are advised, 
substantially true as therein stated, and for the purposes of this suit 
and no other are admitted. 

4. Answering the fourth paragraph of said bill, these defendants 
severally answering say that it is not true that thev procured 
M the said Alice P. Magaw to execute and deliver to them and 
the defendant. TTettie TI. Fague, as trustees of the Woman’s 
Foreign Missionary Society of the Metropolitan Memorial Metho¬ 
dist Episcopal Church of A\ ashington. a deed conveving said prop¬ 
erty, or that they are. or either of them is, trustees of the Woman’s 
Foreign Missionary Society of said Church, as stated in said para¬ 
graph of said bill. The defendant. Amelia E. TIuntlev, answering 
for herself, says that she did not know of the execution and deliverv 
of said deed until after it was executed and delivered and recorded: 
that her first knowledge of it was from seeing an account of its re¬ 
cording in the daily papers, but she was informed bv the defendant. 
Sarah P. La Fetra. that sometime, the date of which she is unable to 
fix. the said Alice P. Magaw intended to do something for the Mis¬ 
sionary Society. The defendant. Lydia TT. Tilton, answering for 
herself, says that she was told by the said decedent shortly before 
she executed and delivered said deed that she proposed making the 
same, and disclosed to her the purpose for which it was to be made. 
She denies that she urged or advised, or in any manner procured, 
the execution and deliven’ of said deed by the said Alice P. Magaw 
On the contrary, she states that the execution and delivery thereof 
w r as wholly of decedent’s own volition and her free act and deed. 
These defendants answering further, admit that said deed of con¬ 
veyance vested the apparent legal title, and as thev aver, the actual 
legal title as well as the equitable title in and to said lots in the said 
Amelia E. Huntley. Lydia II. Tilton, and Hettie TT. Fague. not 
as trustees of the Woman’s Foreign Missionary Societv of 
20 the of thr Metropolitan Memorial Methodist Episcopal 
Church of Washington, as stated in said bill, but as trustees 
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of said property for the purpose * as set out and disclosed therein. 
1 hey deny that they caused said deed to be recorded in said City 
and District as set out in said paragraph of said bill. Said statement 
is wholly untrue. The said deed was recorded by the agent of the 
said Alice D. Magaw, who attended to the draft of the deed. The 
defendant, Lydia H. Tilton, answering for herself, says that she did 
not know of the purpose of Mrs. Magaw in placing said deed upon 
record. The same was done without her knowledge and she learned 
of it only after it had been recorded. These defendants, upon in¬ 
formation and belief, state that said deed was a voluntary one, made 
without money consideration, as stated in said paragraph of said bill, 
but they aver it was one which said decedent was entitled to make 
if she so desired; that decedent was, as they are informed and believe, 
dealing with her own property, and she had the moral right and the 
legal power to dispose of it as she might deem best. The other aver¬ 
ments in said paragraph of said bili are true and are admitted. 

5. Answering the fifth paragraph of said bill, these defendants 
i * • ^ are members of the Metropolitan Memorial Metho¬ 

dist Episcopal Church of Washington, and also of the Woman’s 
Foreign Missionary Society but they say that the said Alice D. Ma¬ 
gaw was not a member of said Church but was of said missionary 
society. The defendant, Amelia E. Huntley, answering for herself, 
says that her relations and associations with said decedent 

21 could not be truthfully said to be intimate; that she knew 
the decedent and sustained the relation to her that she did to 

many others, but they were not those of special confidence or inti¬ 
macy; and that she never saw her more than twice during the last 
year of her life. The defendant, Lydia H. Tilton, answering for 
herself, says that she knew the decedent quite well, and was accus¬ 
tomed to call upon her about twice a month during the last year or 
more of her life; that her relations with her were not other or dif¬ 
ferent from those which subsisted between herself and many other 
members of the Church; that there were no such relations of confi¬ 
dence and intimacy subsisting between them as would influence the 
mind or purpose of said decedent, had she desired or sought to have 
exerted such influence, as seems to be implied by this paragraph of 
complainant’s said bill; and that such inference and statement is 
whollv untrue. 

0. Answering the sixth paragraph of complainant’s said bill, these 
defendants deny that the said Alice D. Magaw was, at the time of the 
execution and delivery of said deed, in an enfeebled condition of 
body and mind in the sense in which such averment is made. Thev 
admit that she was old and had the feebleness incident to her years, 
but she was able to walk about, was not confined to her bed, and 
that she was a woman of strong will and purposes. The defendant 
Amelia 1^. ^ ntlc^. answering for herself, says that decedent’s mind 

was not enfeebled, as averred in said paragraph of said bill, but 
that she was in her usual condition of intelligence, and was not, at 
the last time this defendant saw her. in such a condition as 

22 would render her readily susceptible to influence exerted, or 
attempted to be exerted upon her by others. On the contrary 

she states that she was a woman of clear purpose, knew her own mind, 
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fendant. says that the defendants Amelia E. Huntley, Lydia II. 

Tilton and liettie II. Fague are not tins tees of the Woman’s 
2 <> Foreign Missionary Society of the Metropolitan Memorial 
.Methodist Episcopal Church of the District of Columbia, as 
stated in said paragraph of said bill. Said society has no trustees, 
and such averment is wholly erroneous. The said defendant Lydia 
H. Tilton is the first vice-president of said Society, and is not the 
secretary thereof, as stated in said paragraph. The other state¬ 
ments made in said paragraph are. so far as this defendant is ad¬ 
vised. substantially true, and, for the purposes of this answer only 
are admitted. 

Third. Answering the third paragraph of said bill this defendant 
says that the averments therein contained are substantially true, 
as she is informed and believes, and the same are admitted. 

Fourth. Answering the fourth paragraph of said bill, this de¬ 
fendant says that it is not true that she procured said Alice D. 
Magaw to execute and deliver unto the defendants Amelia E. Hunt- 
ley, Lydia II. Tilton and liettie II. Fague, trustees of the Woman’s 
Foreign Missionary Society of the Metropolitan Memorial Metho¬ 
dist Episcopal Church of Washington, District of Columbia, a deed 
of conveyance of the property therein described. Such averment is 
wholly untrue, so far as this defendant is concerned, and upon in¬ 
formation and belief, it is wholly untrue as to the other defendants 
named in said paragraph of said bill, and this defendant will re¬ 
quire strict proof of said allegation. She says that said deed of 
convcvance to said propertv was the free and voluntarv act and deed 
of the said Alice 1). Magaw deceased, made of her own motion and 
without suggestion on the part of this defendant. She is 
27 advised, and she therefore avers, that said deed vested not 
only the apparent legal title in and to said lots in the defend¬ 
ant Amelia E. Huntley, Lydia II. Tilton and liettie IT. Fague, as 
trustees of said property and not of the said Woman’s Foreign 
Missionary Society of the Metropolitan Memorial Methodist Episco¬ 
pal Church of Washington, as stated in said paragraph of said bill, 
but said deed vested the actual legal title, as well as the equitable 
title, to said lots in said trustees. This defendant denies that said 
trustees caused said deed to be recorded in the Land Records of the 
District of Columbia, as stated in said paragraph of said bill. She 
says that the truth is, according to her information and belief, and 
she therefore so avers, that said deed was delivered by the said 
Alice D. Magaw unto Charles M. Forrest, Esq., her then agent, and 
that he placed the same, a< the agent for the maker of the deed, on 
record in accordance with her express authorization and direction. 
This defendant admits that said deed was executed and delivered 
without money consideration being paid for the property therein 
described by the said defendants who are trustees therein, or by any 
person whomsoever. 

Fifth. Answering the fifth paragraph of said bill, this defendant 
denies that the said Alice D. Magaw was a member of the Metro¬ 
politan Memorial Methodist Episcopal Church of Washington, D. C., 
but she admits that the said Amelia E. Huntley, Lydia H. Tilton 
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and Ilettie II. Fugue and herself are members of said Church, as 
slated in said paragraph of said bill. She admits that they, the said 
defendants, together with the said decedent, were members 
- <s the Woman’s Foreign Missionary Society of the said 

Church; but she denies that, because of such membership, 
there were any such relations of confidence or intimacy subsisting 
between herself and the said decedent, or between the said decedent 
and the other defendants named in said paragraph of said bill as 
would influence the execution of said deed, as set out in said para¬ 
graph of said bill. Such statement is wholly untrue, and this de¬ 
fendant will require of the complainant strict proof of all of said 
allegations in said paragraph contained. 

Sixth. Answering the sixth paragraph of said bill, this defend¬ 
ant denies that the condition of either the mind or body of the said 
Alice I). Magaw was such as to render her readily susceptible to 
influence exerted or attempted to be exerted upon her by others. 
She says that such statement is wholly untrue and she will require 
of the complainant strict proof thereof. She avers further that the 
truth is that the said Alice 1). Magaw was a remarkable woman for 
her age. Said decedent boarded with this defendant for a number 
of years prior to her death; that she went about the House and sat 
up most of the day until within a short time prior to her death; 
that she was a woman of remarkable strength of mind and firm¬ 
ness of will, and could not be readily influenced by others. 

Seventh. Answering the seventh paragraph of said bill this de¬ 
fendant says that it is not true that she, with the other defendants 
named in said paragraph of said bill or with any other person or 
persons, procured the said Alice 1). Magaw to execute said deed 
without the knowledge of said heirs at law, and thereafter 
29 placed the same on record. Such averments is wholly un¬ 
true, and this defendant will require of the complainant 
strict proof of all the allegations in said paragraph contained. On 
the contrary, she says that truth is, that prior to the execution and 
delivery of said deed the said decedent had added a codicil to her 
will, on the 21st day of February, 1907, for the purpose of accom¬ 
plishing the same object that she sought to effect by the execution 
and delivery of said deed. This defendant answering further says 
that so far as she knows, and to the best of information and belief, 
the execution and delivery of said deed was wholly the free act and 
deed of said decedent ; that its execution and delivery was not pro¬ 
cured either by her, or by any other persons or person, for the pur¬ 
pose of cheating or defrauding the heirs at law of said decedent out 
of their share of her property. Said averment is wholly untrue 
and defendant will require of complainant strict proof of all of said 
allegations. 

Eighth. Answering the eighth paragraph of said bill, this de- 
lendant says that the trustees under said deed, and as trustees thereof 


for the purpose therein stated, and not as trustees for the Woman’s 
Foreign Missionary Society of the Metropolitan Memorial Methodist 
Episcopal Church of Washington, as stated in said bill, are in pos¬ 
session of said property. She admits that they claim to be the ex- 
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elusive owners thereof for the purposes set out in said deed and that 
they refuse to permit the complainant or other heirs at law of said 
decedent to have the rents or profits thereof. She is advised, and 
therefore avers, that the heirs at law would not be entitled 
30 to said real property in any event, and especially that the 
complainant would not be so entitled; that the said real 
estate but for the execution and delivery of said deed as aforesaid, 
would have passed and did pass, under the will of the said decedent, 
which has been filed for reeord in this court sitting as a probate 
court to the residuary devisee therein, to wit, the defendant Van 
Brunt Magaw. Wherefore, defendant says that complainant has 
no interest in said real estate as decedent’s heir at law or devisee 
under the will, and has no right to bring or maintain this suit for 
the cancellation of said deed. 

Ninth. Answering the ninth paragraph of said bill, this defend¬ 
ant states that the averment that the said Van Brunt Magaw, Fred¬ 
erick L. Magaw and Stephen Magaw are tenants in common of said 
property, and have been since the death of Alice D. Magaw, is a 
conclusion of law and not a statement of fact, and she is advised it 
is not necessary for her to specifically answer such averment, but 
she says, upon information and belief, that they are not tenants in 
common of said property, nor have they been since the death of 
the said decedent; that they have no right, title or interest therein; 
that the title to said property became, and was vested in the said 
defendants Amelia E. Huntley, Lydia II. Tilton and Ilettie H. 
Fague, by virtue of said deed executed and delivered by the said 
decedent prior to her death, as hereinbefore stated. Defendant ad¬ 
mits that the defendants Van Brunt Magaw, Frederick L. Magaw 
and Stephen Magaw are made defendants, but she has no other in¬ 
formation than is stated in said paragraph as to why they are 
31 made defendants instead of joining the complainant in the 
bringing of said bill, and she leaves the complainant to make 
such proof thereof as he may deem material. 

Tenth. Answering the tenth paragraph of said bill, this de¬ 
fendant denies that said deed should be set aside as fraudulent and 
void. On the contrary she says, to the best of her information and 
belief, said deed is valid in all particulars and ought not to be can¬ 
celled or declared void. 

And having fully answered, this defendant prays to be hence 
dismissed with her reasonable costs in this behalf most wrongfully 
incurred. 

SARAH D. LA FETRA. 

B. F. LEIGHTON, 

Solicitor for the Defendant, Sarah D. La Fetra. 


District of Columbia, ss: 

I do solemnly swear that I have read the foregoing and annexed 
answer by me subscribed, and know the contents thereof; that the 
facts therein stated of my own personal knowledge are true, and 
that those stated upon information and belief I believe to be true. 

SARAH D. LA FETRA. 
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A S D b T907 d and SWOni t0 before me thirf 20th da >' of November, 

[ SEAL 1 JAMES F. SMITH, 

Notary Public, D. C. 

Order Pro Confesso. 

Filed Dec. 10, 1907. 

In the Supreme Court of the District of Columbia. 

Equity. No. 27,393. 

4 

Robert Mag aw 
vs. 

Amelia E. Huntley et al. 

It appearing to the Court that the summons issued has been re¬ 
turned not found as to the non residents herein to-wit: Van Brunt 
Magaw, Frederick Magaw, and Stephen Magaw and it further ap¬ 
pearing to the court that due publication has been had against said 
defendants, it is this 10th day of December A. D. 1907 adjudged 
and ordered that a decree pro confesso be and hereby is taken against 
the aforesaid defendants, Van Brunt Magaw, Frederick Magaw and 
Stephen Magaw. 

ASHLEY M. GOULD, Justice. 


33 Transcript of Evidence. 

Filed Nov. 10, 1909. 

In the Supreme Court of the District of Columbia. 

No. 27393. In Equity. 

Robert Magaw, Complainant, 
vs. 

Amelia E. Huntley et al., Defendants. 

Testimony on Behalf of Complainant. 

Met pursuant to agreement of counsel, to take testimony for and 
on behalf of the complainant in the above entitled cause, at the 
offices of B. F. Leighton, Esq., Columbian Building, Washington 

D. C., Tuesday, December 17th, 1907, at ten o’clock a. m. ~ 
Present: The complainant Robert Magaw, the defendants, Amelia 

E. Huntley, Lydia II. Tilton, and Sarah D. La Fetra; Francis Stock- 
ton McDivitt and E. Hilton Jackson, for and on behalf of the 
complainant; B. F. Leighton, for and on behalf of the defendants, 
Amelia E. Huntley, Lydia H. Tilton, and Sarah D. La Fetra* and 

2—2109a 
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B. F. Leighton and Joseph R. Fague, for and on hehalf of the 
defendants, Ilettie II. Fague; the Examiner and witnesses. 

Whereupon, the eoniplainant Robert Magaw testified as follows: 
34 Bv Mr. McDivitt: 

I reside in Brooklyn, X. Y., 1429 Ocean Avenue. I am 
the complainant. 1 was a grandson of Alice I). Magaw. She 
died August 10th, 1907, at La Fetra Hotel, Washington, 1). 

C. She left her surviving two sons namely: Van Brunt Magaw 
and Frederick L. Magaw, and seven grandchildren. Another 
son, John D. Magaw, who was my father, died in 1900 
leaving two children, namely: Stephen Magaw and myself, both 
of whom are now living. She left some other grandchildren, 
being children of her son Van Brunt Magaw, namely: Alice Daven¬ 
port, Sarah Lennington, Clara, Mabel, and Edna. I can’t remember 
the middle names. Alice D. Magaw s age at the time of her death 
was 83, I believe. She had lived in Washington at the time of her 
death, some 15 or 17 years. Before she lived in Washington she 
lived at home in Brooklyn, with my father 1423 Ocean Avenue: 
that was after my grandfather’s death. Mrs. Magaw’s husband's 
name was Robert Magaw; he was my grandfather; he was the person 
for whom 1 was named: he died in 1880 or 1887. Mrs. Alice D. 
Magaw and my grandfather, Robert Magaw lived together forty 
odd years and until his death, at the old Town of Flatlands, Kings 
County. X. 5. He was a farmer all his life. They were members 
ot the Flatlands Dutch Reformed Church and were both very active* 
members. My grandfather was a member of the Great Consistory, 
lie served as an officer <4* the church in many ways and at many 
times. He always took very strong interest in church matters anil 
seemed to be very active in its work. My grandmother was a teacher 
in the Sunday School, had a class there for a number of years and 

was always very active with the ladies of the church in work- 
* >f > i ,J g for the church and helping. My grandfather was never 

a member of any other Church, not to my knowledge,—per¬ 
haps the Graves End Church, but it was years ago. The Graves End 
Church was Reformed Dutch. Alice D. Magaw never severed her 
connection with the Flatlands Dutch Reformed Church so far as I 
know. During the years that Mrs. Magaw resided in Washington she 
visited her children and grandchildren in Brooklvn occasionally 
and wrote letters to them, and they visited her in Washington. I 
don’t know when she wrote last to me or my familv; it was previous 
to her being stricken with this disease, whatever’ it was, along in 
1905, I should think. I don’t think she wTOte me or mv familv 
any letters during the last two years of her life. She visited my 
family last in Brooklyn during the summer of 1905; she went awa'v 
in August, I think it was. I visited Mrs. Magaw* in Washington 
just a year ago this month. December. 1900; I had visited her be¬ 
fore in Washington. My uncle Van Brunt Magaw, was with me 
and we called to Washington to see Mrs. Magaw. She was ailing. 
\Ve came to the La Fetra Hotel and went up to the desk, and thev 
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told us to go to Mrs. Magaw’s room. I had been there before and 

The"d,«. ' ere the r °°i"! "‘u " e went ll P alld knocked on the door. 

The door was opened by the nurse, the defendant Miss Ilettie Fague 

b, 1> £ ascd to -T 'I s - Grandmother was sitting there 

1,1 ,he cha * r - Miss Fague said, “Here is your son. Van Brunt and 
your grandson, Robert.'’ She just looked toward where we were 
nodded her head, said "Yes ’, and smiled. Then we walked to her 

with her, but she did not appear to know who we were or 
•><> make any showing of affection, or that she was anxious to 

see us or glad to see us. The date of this interview was just 
a lout a year ago. I don t know the exact dav of the month ^ It 
was the week before the holidays last December.' Well, she didn’t— 

1 don t know how to express it. Why, she didn’t carry on general 
< on\citation as I asked her how she was feeling. She just nodded 
her head laughed and was all the time pulling up her skirts and 
rubbing her dress like that (Witness indicates) She looked at us 
and I asked if she knew me. She didn’t sav yes or no She ju^t’ 

!iidn^f il,K ( f 1 1 ’ ' °’! ar<? m y promise”, and I asked her if ihe 

hdn t want to know about my wife and children, calling them by 

name. .She did not mention any names whatever and did not 
appear to grasp what I was asking her. We were si t ng he e 
she go up, pointed out the window and said “Spirit” I looked 
bm. did not know what she meant. I said "Spirit' Whom 
mean the people?” She would say “y 4”. I siiw her ih^ next 
day, the next morning, when we went in to see her. We went to 
bed and next day we went in to see her. I remember my uncle 
'' e . 11 ” u an( l bought some Christmas wreaths to hang in the window 
Miss Fague and 1 arranged strings on them so they could be hung 

tlle oL nC0 ": , ,)' e kmig them up and called her attention to 
. t e,L , Slle S1,1 ! i yes, the spirit’, but did not make any- showing 
that she appreciated what we did for her. I do not think tint die 
ever addressed any conversation to me unless she was spoken t 
although she had always been very affectionate toward me. Mr’ 

\ an Brunt Magaw- bought other things for her; we went 
3- down the street and he bought one or two of these radiom- 
eters from the optician’s store. He bought them to take 
home, but he thought that while we were there thev mid it be of 
some interest to her. We brought them in and set them on the 
table in her room in the sun As soon as the sun would strike 
them they would spin around. He called her attention to them 
He said, “See these radiometers.” “Do you know what they are?” 
Mhile we were there Mrs. Magaw tried to talk. She didn’t say 
\er\ much of anything. Her sentences were disconnected She 
would say one or two words, then she would appear to become com 
fused. She could not express herself, could not articulate her words 
She would say, “How is my promise”, or “See the s D irit”- sen 
tences to that effect. She didn’t just say it once white T was tlTe' 
it "ouId be all the time. She attempted to talk several times while 
ve were there, I mean she only tried to talk several times in an 
hour. She would try to talk to us, but she did not make much out 
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of it. It was disinteresting, nothing intelligent. I tried to talk to 
her; I asked her how she was getting along, how she felt; she didn't 
really know. 1 asked her if she eould not call me by name, but she 
did not say it, she just said “Yes, yes, I know, my promise", but 
that is as far as she would get. 1 don’t know the general conversa¬ 
tion of my uncle Van Brunt Magaw. It was the same as mine, 
addressing her and trying to get her to talk. He would talk and 
she would try to talk. 

Q. Well, did she or did she not say anything that you could 
understand? A. Do you mean a complete sentence? We 
38 would always have to guess and try to find out what she 
meant; otherwise 1 don't remember that she did. 

Q. Did she show any annoyance at anybody or anything? A. 
Why, when she was trying to talk, she would say, ‘‘Why is it? 
Why is it? 1 can't," and then sit back in her chair and not make 
any attempt. The nurse would say, “What is it, darling? What 
are you trying to say?" trying to help the woman out. She would 
throw up her hands like that (witness indicates by waving his 
hands), shake her head and try to make an expression. 

The nurse, Miss Fague, talked while we were there continually 
to my uncle and I. She would try to help my grandmother out in 
order to make us understand what she said. 


There were portraits or photographs on the walls of Mrs. Magaw s 
room; I believe my children were there, Alice and Margery these two 
are dead. The other one was Melford, he is now living. Mrs. 
Magaw had seen two of these children,—I think she had seen them 
all. She didn't ask about them, she didn't ask after my wife; she 
didn't try to read anything or look at anything. I tried this time 
to see if she could see. 1 asked Miss Ilettie if she had a reading 
glass, or could use a reading glass. Miss Ilettie said, “No, she can t 
use it. her sight is too far gone." I didn't make any further at¬ 
tempt. Miss Fague told me that she read to Mrs. Magaw from the 
Bible, and 1 presume, the newspaper. The letters that were sent 
to her from her family she would read to her, and Miss Fague would 
reply to the letters in her own handwriting and sign herself 
39 as Mrs. Magaw. Miss Fague said that Mrs. Magaw didn’t un¬ 
derstand what she was reading at times. She (meaning Mrs. 


Magaw) didn’t pay any attention to her. 

Referring to Mrs. Magaw’s attempts to talk while we were there. 
I can remember the words, but it is pretty hard to put them together 
they way she used them. I remember one time we were called for 
luncheon or dinner. Miss Fague said, “Come, Mother Magaw, din¬ 
ner is ready." She did not get up. Van Brunt and I started for 
the door. She said. “Oh. come to the promise," or something to 
that effect. She got started out the door, and found her way right 
to the dining room, and came in. All were seated at the table with 
Mrs La Fetra. She would not carry on any conversation or do any 
ordering The nurse had to do it all for her. There was conver¬ 
sation among invself and Mr. Van Brunt Magaw and Miss Fague 
at the table: we would cam' on a general conversation while we were 
eating I never heard Mrs. Magaw address Miss Fague or call her 
bv name except to sav “Where is she.” I think she asked me if 
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the promise was good. I was there the next day when Dr. Custis 

n!w? e \r i? re were P^ esent a J S0 ? ^ an Brunt Magaw, Grandmother, 
and Miss Fague This was the seeond day I was at Washington at 

this visit. The Doctor came to the door and came in. I believe 
he knew my uncle, went over and spoke to him. I was introduced 
to him by the nurse. Tie went over to Grandmother and said, “How 
do you do today?” sat down there for a minute or so. She would 
look at him, laughed and appeared to be more cheerful. I remem¬ 
ber she called him, “My promise.” She sat there facing him, pulling 
her skirt, fumbling with her skirt all the time. The Doctor 
40 asked her, “How are vou today?” She just looked at him 
and smiled. The expression of her face when she laughed 
appeared to be not an intelligent expression, kind of blank. The 
Doctor was there ten or fifteen minutes. I don’t remember that he 
talked with Miss Fague. T think it was when the Doctor was about 
to leave that she said, “mv promise, my promise.” She faced the 
Doctor when he was sitting there. When she said “my promise” 
she was not looking at anyone pnrticularlv. I don’t know who had 
been talking last when she said that. T think T asked her if that was 
her doctor. T can’t, remember the date when T visited Mrs. Magaw 
next before the visit I have deseribed. T think T was there in the 
winter of 1904, that is. my wife and I. That is before she was taken 
siek. There was a difference in her manner and talk at that time. 
She talked to me very intelligently. She would come to us and greet 
us. In greeting us she put her arms around us and kissed us, 
tried to make us as welcome as possible, and make it interesting for 
us. She always asked about all the family and named each one 
individually. There was nothing which might have caused an 
estrangement between Mrs. Magaw and myself, or my family, be¬ 
tween the two visits I have described. 

She was wholly incapable of attending to any of her own business 
on the occasion of this visit in December, 1906. She was under the 
constant care of a nurse and had been for sometime previous to that. 

Answer objected to on the ground that no proper foundation had 
been laid for the opinion of witness. 


41 Cross-examination. 

By Mr. Leighton : 

The money that bought the pro]>erty that Alice D. Magaw owned 
came through her husband’s estate. My grandmother, Mr. Magaw, 
owned property. He made a will, and the property was her part 
of the provision that was made for her by his will. My grand¬ 
mother’s name is still on the books of the Dutch Church of which 
she was a member. She never joined any other church to my 
knowledge. She never lived with me after the death of her hus¬ 
band. She lived with my father before my marriage; I imagine 
one or two years, more or less. After that she did not live with mv 
father, and she never lived with me, in my own house. I don’t 
know how old T was at the time she lived with my father; I was 
around: I was not a man-grown. I am named for my grandfather. 
My grandmother came here to live of her own accord, of her own 
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volition. She liad lived with menders of her family ud to the time 

.* h « 

<5 SC 

she was herself; a woman that had decided views on what she wanted 
o do and what she did not want to do. When she d”termineH t.r^n 
her course of conduct it was difficult to turn her from that purpose- 
that was always one of her dominating characteristics When I 
visited her a year ago I boarded at the La Fetra Hotel We stayed 
there one night I believe. We came this afternoon and went 
4- home tomorrow afternoon. Probably 24 hours. She had 

tv. 1,1 t,)0 J 10 * 01 42 or 15 years, I believe—10 years or «o 
I had visited here there before; I think I had been there twice T 
don t know whether I had been there twice in all the time she was 

yr'it V1S,t - "'J 1 )e ° C, " ber - 1 cnIled ,0 866 ller when she 
v i . a it ti Williams. That was previous to her going to the Ta 
etia Hotel. Speaking of the time she was at the La Fetra I sav 
tv ice I don t recall the other visit, only that one. Both times I was 

S i STSii' r a . 1 F e,ra ; s - Mv grandmother in my visit of 1904 

deed orwi 1 T " ‘T competent at that time to make a valid 
e<l oi will. I happened to come here in December, this last time. 

. > uncle came to mv house—lie lives across the street from me_ 

and asked me if I would not come to Washington with him He 
was coming down to see if he could not arrange some way to have 
grandmothers business taken care of and see how she was I pre¬ 
sume he received word from Mrs. La Fetra. I don’t know My 
grandmother made a will which bears date the 24th dav of Septerm 
ber. LSOo. and which has l>een lodged in the Probate Court of this 
jurisdiction for probate and record. I don’t, contest the validity of 
that will, the body of the will. I think that is a valid will. I have 
caveated the codicil to ,t. but not the will itself. That will makes me 
a beneficiary to (lie extent of three thousand dollars, and that is all 
the interest I take under the will. It makes another provision for 
me, in< ireetiv through my father. I presume it is true that «he 
has personal property enough to pay all the legacies, I don’t know. 
The executor is my uncle. When I last saw mv grandmother T 

.q y'J.' u y , la, -' eh c k ,'! ew wha * she desired to sav or that her 

4.-5 difficulty was in finding words to express what she wished to 

say. 1 don t know what she was suffering from. I didn’t 
consult with her attending physician as to what was the trouble 
My grandmother seemed to know- where the dining room was and 
had intelligence enough to go there without any assistance She 
had been going there for 10 or 12 years. She could not make her¬ 
self known as to what she wanted to say. I don’t know whether she 
knew herself what she desired. 

Q. Tb'dn’t her impatience, apparent impatience, and her Gestures 
were they not occasioned by the fact that she knew what «he desired 
to say. what thought she desired to express, but was unable to think 
of the right word to express it with? ,\. I can’t sav that. T do \o 
T don’t know whether that wa« the reason or not. T don’t know 
I was with her at the last interview, T suppose, an hour, and that is 
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f? lon T 8 33 I «as with her Uie last time I was in the city, the last 
tune I saw her alive. I know that her rea/tions with her husband 
were affectionate and that she thought much of him and his name. I 
Am named for her husband, and I believe that probably is one of the 
reasons why I am given a legacy in her will, because of the fact that 
I bear Ins name. I was not on to the funeral at Washington. The 
last time my grandmother wrote to me was before she was taken 
sick. I have not got the letter. 1 don’t remember how long before 
she \\a> taken sick. I never preserved the letters. She was always 
very regular in writing up to that time. When I speak about her 
being taken sick I refer to September, 1905. Prior to that time she 
used to correspond with me at least once a month. It was not 
-H convenient for her to stay at our house. She always stayed 
with my uncle, but she would come over and spend the day 
with us. She never spent any length of time at my house, never 
stayed over night. T did not know anything about the execution of 
this deed or codicil. The deed and codicil were both read to me after 
her death by Mr. Forrest in his office. T did not say to Mr. Forrest 
at that time that the codicil was like my grandmother and that T 
was not surprised at its provisions. I may have made the remark. 

T don’t recall what T said at that time, any remark that T made. I 
do not say that T did not make that or a similar remark. I don’t 
recollect it. My uncle, Van Brunt Magaw, was with me. 

Q. Didn’t he say that it was her will, that while it was hard it 
was her will and he wanted to see it carried out, as he expected his 
own will carried out? 

By Mr. Jackson : I object to that as hearsay testimony. 

By Mr. Leighton : Did he make that remark or a similar remark 
at that time? 

A. He made some remark to that effect. I don’t remember the 
words that he said at the time. 

Redirect examination. 

By Mr. McDivitt: 

I was a<ked about the length of time 1 spent with my grandmother 
the last time I was in the city, and I said one hour, more or less. 
That was the last day we were in there. I then said that the last time 

I was in the city, I mean the last day I was here,—we were 
45 here parts of two days and one night. We came this afternoon 

and went home like tomorrow afternoon. I have forgotten 
just the exact time we were here. I know it was over night. I was 
asked whether I believed Mrs. Magaw to be competent to make a 
valid will in the years 1904 and 1905, and I have stated that she was 
taken ill in September, 1905. I do not mean that she was competent 
to make a last will and testament during that part of 1905 extending 
from the time she was taken ill until December 31st. 

She never stayed over night in our house in Brooklyn because our 
house is small and we didn’t have accommodations for her. My 
hou<e in relation to my uncle Van Brunt Magaw’s house in Brook- 
lvn was diagonally across on the other side of Ocean Avenue; the 
two houses were 500 or BOO feet apart. 
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Referring to the reading of the will and codicil at Mr. Forrest’s 
omce, I can t recall any remark that I made. I may have made some 
remarks or said something as a joke, to laugh it off. I believe Mr. 
rorrest brought the papers out of the desk, safe or something or 
other, and said, ‘Gentlemen, would you like to hear the will read 9 ” 
I believe my uncle said yes. Mr. Forrest said. “I suppose vou know 
i ere has been a codicil added ’. I looked at him in amazement, as 
l oion t know it. Mr. Forrest opened the papers and read them and 
made some remark. My onele asked him about the houses on, what- 
ever street it is. and which are referred to in the codicil and deed. 

Uh, he says, \ on people have nothing more to do with them. Thev 

have been deedod away.” And then, I believe, he proceeded 
46 and read the will. 

Q- I ask you to recall and state for the record as fully and 
fairly as possible just what you said to Mr. Forrest on the occasion 
referred to about the will or codicil? A. No, I can’t recall anv 
remark T made, either jokingly or seriously. 

Oh, I might have said, “well, it’s all right.” I had seen Mr. Forest 
only once or twice before that for a few minutes in his office. I was 
introduced to him a year ago this month, when I came down to 
see about her matters. That was the first and onlv time I had ever 
seen him until after the death of Mrs. Magaw. I know that Forrest 
was the agent of Mrs. Magaw at that time, and that all of her busi¬ 
ness was being transacted bv Mr. Forrest. I believe he was given 
her business just previous to December, 1906. 

AVhereupon Katie A. Lewis, a witness of lawful age, called for 

and on behalf of the complainant, was duly sworn and testified as 
follows: 

I reside at the Portner, 15th and U Sts. N. W., Washington, D. C., 
Apartment 142. T have resided in Washington four years and a 
half. T resided formerly at Swarthmore, Delaware County, Pa. 
When I first came to Washington I resided at 704 10th St., N. W.* 
and was employed in Washington at Woodward and Lothrop’s in 
the China Department. T was acquainted with Mrs. Alice D. Magaw 
in her lifetime. I remember when I first met her. I don’t remember 
the date. I met her at the table several times when I lived 
47 at the hotel. At the table where the family all sat. in the 
dining room at the La Fetra Hotel. It. was'when T liad mv 
meals therejn 1906. I was employed at the La Fetra Hotel. 1st of 
March, 1907 to the 1st of August, 1907. My work was that of house¬ 
keeper. T met Mrs. Magaw and saw her frequently at that time and 
observed her actions and her expressions. T heard her pass a few 
remarks when T was in the room, and she talked occasionally. Her 
room was on the fourth floor at the corner of 11th and O Sts. One 
of those rooms. Dooms 44 and 42. My duties did not require me 
to go into her room.—not as housekeeper, they did not. Her maid. 
Miss Fague, oceupied Mrs. Magaw’s room while T was in the hotel. 
Mrs. Magaw seemed to be pretty good physically. At times she was 
stronger than at other times. T did not talk with her very often. 

T used to go in and rend to her sometimes, and then T would talk 
to her. Nobody asked me to go and read to her. I have been in the 
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room when Mrs .Magaw and M»ss Fague were there together. Miss 
ague and myself were there. 1 used to hear Miss Fague read the 
newspapers, lessons from the prayer book, and I have heard her read 
e Bible to her. At those times Mrs. Magaw did not make any com¬ 
ments or say anything at all, unless it was to stop her and alsk her 
a ° r ?‘! ( „ °\ er - ^ r f* Magaw at those times used the words “promise” 
kingdom , and she used to say “in the morning” when she 
meant in the spring” and the word “apostle”. This was all during 
i n ] le I was employed in the hotel as housekeeper. I was era- 
ployed as Mrs. Magaw’s attendant. That emplovment began, I 
think, from the 29th of January, 1907,—I am not positive. It was the 
time Miss Fague went away. My emplovment began the 1st of 
March, with the hotel proper. I was employed bv Mrs. Magaw 
c before»I was employed by the hotel. Mv employment as 
mn- i • Ma F w 8 attendant began, I think, the 29th of January, 
1J0< and continued until the 1st of March, 1907. During that 
period I was with Mrs. Magaw a good deal of the time. I used to go to 
the hospital in the afternoon to see Miss Ifettic II. Fague, one of the 
defendants in this ease. She was ill at the hospital. Referring to 
mv duties as attendant for Mrs. Magaw, I bathed her in the morning, 
dressed her, combed her hair, brought up her meals, read to her and 
kept ker room straightened up. I slept in her room ; during that time 
she did not talk to me. Oh, she said just little things. She tried 
to say some things, yes. tried to tell us things about the folks in 
Brooklyn. She told us about the trouble she had had in the familv 
but she did not seem to be able to say what she wanted to say. The 
trouble was some lawsuit. She did not use the word lawsuit. She 
said the word trouble . Phen she would use the word “promise” 
If you were cleaning up things, she would sav, “You know the 
promise and we could guess what she meant. Tf you asked her 
what it was, she would say “yes.” Other expressions* that she used 
we/»5 “kingdom”, and “sendee”. She would say, “Is the kingdom 
coming?” She may have meant me or her granddaughters. In re¬ 
ferring to myself, she would probably sav, “Give me that kingdom” 
or she would speak of me as “kingdom.” She was not able to dress 
herself; she tried sometimes and was not able to get her waist or 
skirt on. During the time I was with her there was no swelling in 
her feet that I remember noticing. She did not read: she did not 
do any writing: she signed her checks and that was all. Re- 
49 ferring to how she occupied her time, generally she would sit 
and look out of the window and walk around the room. She 
would not talk about anything out of the window unless it was a 
cloudy day and the sun came out. when she would say. “See it,” She 
did not talk about her food. The first time I ever saw Mrs. Magaw 
she pushed her soup aside and she called it the “apostle.” Tt was 
in the fall of 1905, after she had recovered from the first attack 
She would call different things, using the same words she used with 
everything, such as “apostle” “kingdom”, “promise”. She referred 
to people by such names, she may have meant her grandchildren. 
Mr. Forest or anv of us. I don't know whether she ever used those 
words when Mr. Forrest was present, T do not recall. 
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Q. You say she used various words. Didn't she try to put them 
into sentences? A. She could not do it. 

Q. How did she try to do it? You see we want what Mrs. Magaw 
did, how she acted or what she tried to do? A. Mrs. Magaw could 
not give a full sentence unless she used one of those words. 

Q. What words? A. Promise or kingdom, and then she would 
sav she could not get the word out. That condition of Mrs. Magaw 
continued from the time I became her attendant in January, 1007 
until her death. I have seen her sign her checks. She signed her 
checks when Mrs. La Fetra would bring the bill up there. I was 
with her one month. The bill was due. Mrs. La Fetra brought 
it up and Mrs. Magaw signed the check. Mrs. La Fetra prepared 
the check. Mrs. La Fetra did not say anything about the 
7)0 check, not to my knowledge. I do not remember whether 
she showed the bill to Mrs. Magaw. I didn’t pay much at¬ 
tention to it. She di- not show the bill to me. There was no talk 


about it. She did not explain the matter to Mrs. Magaw, not to 
my knowledge. She said to Mrs. Magaw, ‘‘This is your bill . I 
do not recall that she told Mrs. Magaw the amount of it. I didn’t 


pay that much attention to it. I have seen Mrs. Magaw sign one or 

two checks. 1 never saw her do any other writing. She signed 

her name, Alice D. Magaw, on a table; it was on a little table which 

she used to have her trav set on for her meals. She wrote slowlv. 

«. _ « 

Mrs. La Fetra was present when she signed. Mrs. La Fetra took 
the check when it was signed. It happened the same way every 
time I saw a check signed by Mis. Magaw, Mrs. La Fetra always 
took it. 1 left Mrs. Magaw and took charge of the house as house¬ 
keeper on the first day of March, 11)07. I left the hotel on the 7th 
of August, for my vacation and received a letter while away that 
my services were no longer needed, as much as that, and Mrs. Magaw 
died on the 10th of August, a few days afterwards. At no time dur¬ 
ing the period mentioned (January 1907 to her death), did Mrs. 
Magaw utter a sentence which l could understand without ques¬ 
tioning her. I remember the occasion of some visits of Mrs. Magaw s 
relatives. When 1 was with her, Mr. Frank M. Smith and his wife, 
who are the grandchildren, Miss Mabel Magaw, Clara Magaw. Mrs. 
Van Brunt Magaw, and Mr. Van Brunt Magaw visited Mrs. Magaw. 
I was in the room when the relatives were present. 1 was present 
so that 1 could hear the conversation. 1 would spend the evenings 
in there. Mrs. Magaw very rarely said anything. 1 was not 
51 there when they first came in and I did not see how she 
greeted them. The girls came down one time, and I haj>- 
pened to be in the room when they came up, I mean Clara and 
Mabel Magaw, grandchildren. Mrs Magaw did not talk to them 
at all. that I can recall. She did not call them by name, she was 
told they were Clara and Mabel. I really don't recall what she said 
when she was told that. She stood up, shook hands with them, and 
kissed them ; the girls kissed her. She was told it was Clara and 
Mabel, and she knew they were grandchildren. 

Q. What did she do to indicate that she knew them? A. I can't 
answer that. I imagine that she knew them. She seemed to realize 
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that it was Clara and Mabel. She asked how the folks were. She 
did not call these granddaughters by name, or any of the relatives 
bj name unless she was told first who they were. When she wanted 
to call my attention she just said “Come here/’ She never gave 
me any special name. I do not remember the occasion when Mr. 
Frank M. Smith and his wife visited Mrs. Magaw, I was at church 
(hat morning. I came home from church to go upstairs, and they 
were coming out. 1 met them in the hall. I was not in Mrs. Ma¬ 
gaw s room while they were there, I met them coming out. I re¬ 
member the time wnen the codicil to Mrs. Magaw’s will was executed, 
the 21st day of February. I remember the occasion, I was a witness 
to that codicil. 1 signed my name as a witness. Mrs. Sarah 1). La 
1 etra called me into Room 38 to sign it. She said they were doing 
something for Hettie. My conversation with Mrs. La Fetra was 
nothing, she asked Mrs. Love and Miss Love, and they would 
♦">2 not oo it and then she turned around and asked me, there 
was no conversation in my presence and Mrs. Love's presence. 
Mi>. La l 1 etra simply said to Mrs. Love that Mrs. Magaw was doing 
something tor Hettie, she asked Mrs. Love to come in and sign, and 
Mrs. Love said that she would rather not. Mrs. Love just simply 
said, 1 <1 rather not, as near as i can recall; I don’t remember 
that Mrs. Love’s daughter said anything. Mrs. La Fetra asked me if 
1 would do it. I said “yes”. There were present in the room when 
I went in. Judge Uoane and Mr. C. M. Forrest, and I went in with 
Mrs. La fetra, she*went in with me. Phis was Mrs. Magaw's room 
and Mrs. Magaw was present. Mrs. Magaw was sitting at a table. 

1 don’t recall what was said. I was asked to sign my name in the 
presence of the others, and I saw them sign, Mr. Forrest, Judge 
Doanc, Mrs. Magaw and myself. Mrs. I.a Fetra requested me to 
sign. I supposed this paper was an addition to her will for Hettie. 
Mrs. La Fetra said she was fixing something for Hettie. I supposed 
that it was an addition to her Will, not from any former conver¬ 
sation about it, but only that I knew she wanted to do something 
for Hettie. I had heard Mrs. Magaw say that time and time again, 
she could not say Hettie. She said “Ettie”. I heard her say that 
often. The paper was not read over to me, the paper was not read 
over at all, not to my knowledge. Mrs. Magaw did not tell anybody 
what the paper was, not to my knowledge. I never had much con¬ 
versation with Mrs. La Fetra. I did not bother that much about it. 

T knew that Mrs. Magaw wanted to do something for Hettie, and I 
paid very little attention to it, in fact, I very seldom gave it a thought 
afterwards, until it was brought up, T never heard Mrs. Magaw speak 
of a missionary society, she never spoke of foreign missions 
to me, so far as I recall. I have given all the conversation 
that I can. T think I have given all the talking that Mrs. 
Magaw did while I was there. Miss Fague did not at any time in 
my presence and in the presence of Mrs. Magaw say anything about 
property generally, she was saving her money for a home, she 
wanted a home that was her own, some day. That was the general 
conversation. T have heard her say it several times in the presence 
of Mrs. Magaw, right there in the room. Mrs. Magaw did not make 
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any response at all to these suggestions. During the time that I 
knew Mrs. Magaw some days she was stronger than other days. 

Q. A\ as she in your opinion during this period a positive char¬ 
acter/ A. \\ ell, if she made up her mind to do anything, she 
would do it, and if she did not want to do it, she didn’t do" it. 

Q. During the time you knew her was she strong-willed? A. Yes, 
she was strong-willed. The things I referred to that she made up 
her mind to do were if she wanted to go down to meals and things 
like that. If she did not want to go, she would not go, if she had 
her mind on anything she wanted it done, if she wanted things 
fixed for Ilettie she worried about it until it was done. She woke 
me up one night and said she wanted it attended to. 

Q. How did you know from what Mrs. Magaw said what she 
meant? A. She said she wanted to fix something for Ettie, as near 
as I can recall it. 

Q* r J hose are the words she used? A. Do something for 
• r >4 Ettie or fix something for Ettie. She never said what it was, 
she wanted the paper (referring to her Will) and looked for 
it in the desk drawer. 

Q. Did she say what paper she wanted? A. Just wanted the 


paper. 

Q. Did you ask her what paper she meant? A. I do not re¬ 
member whether I did or not. I know the handwriting on the 
check shown me. the handwriting is that of two people, Edwin S. 
Ea Fotra and Mrs. Alice D. Magaw. The signature is that of Alice 
D. Magaw; the part written by Edwin S. La Fetra is “E. S. La 
Fetra, * and “Twentv-onc Dollars." 


By Mr. McDivitt: I now offer in evidence the check identified 
by the witness, and ask the Examiner to mark the same for identifica¬ 
tion “Complainant’s Exhibit No. 1.” 

By Mr. Leighton : I object as being irrelevant to the issue we 
have here and immaterial. 

(Note) The Examiner has marked the check as requested bv 
Complainant’s counsel “Complainant’s Exhibit No. 1”, and the 
same is hereto attached.) 


By Mr. Jackson: 

Q. Miss Lewis. I hand you for identification checks with lead 
pencil numbers from 2 to 30. inclusive, 32 to 40, inclusive, 45. 40 
and 47. 40. and 53 to 50, inclusive, and 58, and ask you to look 
over those checks, and after having looked over them, state, if you 
know, in whose handwriting the body of all those checks is 
55 written, and in whose handwriting the signature is. 

(The witness takes the checks and examines them) 

A. Mrs. Sarah D. La Fetra and Mrs. Alice D. Magaw. The 
body of all these checks is in the handwriting of Mrs. La Fetra and 
the signature is in the handwriting of Mrs. Magaw. I know the 
handwriting of Mrs. Magaw and Mrs. La Fetra. 

Q. Now. look at checks numbered in lead pencil 31, 42. 43. 44, 
48, 50, 51, 52 and 57. and state, if you know, in whose handwriting 
the checks are with the exception of the signature. A. The body 
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of the check is in the handwriting of E. S. La Fetra, and the signa¬ 
ture, Mrs. Magaw’s. 

(L Is that Edwin S. La Fetra who is a son of Mrs. La Fetra? 
A. I es. I am familiar with his handwriting, the check numbered 
in lead pencil 43, is in the handwriting of Mrs. Sarah I). La Fetra 
and the signature is Alice D. Magaw’s. 

By Mr. Jackson : We offer all those checks as identified by the 
witness in evidence under the numbers that have already been set 
forth, and ask the Examiner to so mark the same as Complain¬ 
ant s Exhibits. 

Examiner has marked the checks, as requested by 
complainant’s counsel, Complainant’s Exhibits Nos. 2 to 58 both 
inclusive, and the same are hereto attached.) 


56 


Cross-examination. 

By Mr. Leighton. 

I felt very much hurt when I got notice that my serv¬ 
ices were no longer required in August while I was 
away. I was not mad at all. I was hurt to think 
that Mrs. La Fetra would wait until 1 got out of the city. She sent 
me a letter after I went away on my vacation. I received a notice 
from her that my services were no longer required, not just that 
way, but it meant that, however. I interpreted that to mean that 
my services were not required in the fall, I have not got that letter 
here, but I have it, 1 will produce it if necessary. I do feel hurt, 
naturally, 4 hat was the only home I had, and I thought a great 
deal of Mrs. La Fetra at that time. She had taken me in and em¬ 
ployed me. After the death of Mrs. Magaw I did not state to any 
person that I was going to have that codicil broken or that I would 
try to have it broken. I did not so state to Mary Wright. I never 
mentioned that I would break the codicil at all. “ I never made any 
threat that I would try to have it broken. I correspond with some 
of the Magaws, Clara Magaw, Mr. Van Brunt Magaw’s daughter, 
the executor of the Will. I have been corresponding with the Ma¬ 
gaws quite a while. I visited them last summer and stayed almost 
three weeks. They entertained me as their guest, showed me the 
beauties of the country in their automobile, and so forth. I had 
a very fine time. We talked about various things and about Mr. 
Magaw’s visit to Washington. I mentioned a few things about the 
Will at the house while at the table; talked with Van Brunt about 
it, not necessarily alone, but at the table. At the table it was a mat¬ 
ter of ordinary conversation, I did not talk to Robert about it, I 
never had any occasion to do so, I did not as a matter of fact 
57 at any time about this Will or codicil. I did not know any¬ 
thing about the execution of the deed until I saw it in the 
paper on the 30th day of May. Mrs. Magaw did not tell me she 
was going to make the deed and I did not know about it. I was 
not present when the codicil to the will was made, but when it was 
signed, Mrs. Magaw directed me where the will was. She looked 
for it in the drawer and tried to find it herself, and not succeeding 
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t°M me to get it. She did not tell me .he was going to add a 
<-odicd; she didn’t tell me what she was going to do with i 
that she wanted it. The Will was under a paper i„ the drawer“n 
hei desk. She did not tell me she wanted to make a codicil to it she 
hdnl sav why she wanted the will. Miss Hettie Fague was not 
heie at this time, 1 was m her place. I testified that she did speak 
o me several times before she made this codicil about doing Some¬ 
thing for Ilettie. hut she did not say anything at the time die told 
me to get her Will and I did no. know for what pur^ise she wantid 
it. <an l recall when was the first time she spoke to me about doing 
something for Miss 1-ague, it was when 1 first nursed her. she rt 
peated that a number of times, on several occasions she said so 
-Nobody was m the room except myself and Mrs. Magaw when she 
told me to get her \\ ill. I don’t recall the date at all It was 
several days. I got the Will out of the desk and gave it to her and 
I never saw it again until I executed the codicil. When I gave 

o h f • <l . le i"! 1 ." 111 11 J? <lesk. she didn't sign the codicil at her 
. esk she signed it at a little table. At the time it was signed, I 

don t know whether Judge Doane asked her whether or not that 
was a codicil to her Will, I di.ln’t pay any attention to it, I 
• »N do not recall it. Mrs. Sarah 1). La Fetra hired me in place 
of Miss Ilettie and I as paid by Mrs. Sarah I). La Fetra by 
i " <H “ k Ill .° bine 1 worked nursing for Mrs. Magaw. I went 
o her on luesday and 1 was paid for the balance of the week and 
I was paid every week. I was paid by money, by Mrs. La Fetra. I 
signed my name to the codicil and then went out of the room, I 
"nk - Mr I'orrest took the codicil, I am not sure. I don’t know of 
in\ own knowledge. I saw the codicil after her death. I did not 
see it over m the court, I sow the paper over there, ves, sir. down- 

*‘"wT V the cmm llouse ’ nt ,lle tim e I made an affidavit about 
the \\ ill. ] regret very much that I did do it. It was on the spur 
of the moment that I did it. F 

What do you mean by that? Do you mean to sav that what 
you stated m the affidavit was untrue? A. I signed it - , and I un¬ 
derstood it meant in regard to her sanity. She was sane at that 
time and in her right mind. 

Q. She was quite sane and capable, as you stated, in vour affidavit, 
of making a valid deed or contract at that time? A. As I supposed, 
yes, sn\ She had some trouble in using words she would know 
what she wanted to say, but had difficulty in expressing what she 
desired, she was a woman of strong conviction, strong will if <ffie 
wanted to do a thing she wanted to do it, that was her characteristic 
with me only. Her difficulty seemed to be in respect to expressing 
her thought, what she desired to sav. When I nursed her I used 
to read newspapers to her, she wanted me to do it. I do not know 
whether she understood what was in the newspapers or what 
o9 I read to her. Some things I think she wanted me to read 
to her and some she did not. I read the Brooklyn. X. Y 
.News to her, and various news. I did not do that at her request. 

I picked out the news to suit myself, what I thought would interest 
her. It was usually in the evening. I read the Bible to her once 
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she did not designate what she wanted read, I made the selections 
myself, Hus was done every morning and evening. She was a 
very good woman. Miss Hettie Fague came back the first day of 
March and remained with her until her death. I went away on my 
vacation on the 7th day of August, 1907. Mrs. Magaw was still 
Jiving when I went away. After Hettie Fague came back, I went to 
Her room and saw Mrs. Magaw nearly every day. 1 did not read 
to her after Miss Fague took her place. I think Miss Fague was 
away from the 29th of January to the first of March 1907. Mrs 
Magaw seemed to be grateful to Miss Fague for wliat she had done 
lor her. 1 he last time I saw Mrs. Magaw was the day before I 
went away; in fact the morning I left I went up and said good-bye. 
1 told her I was going away. When I would go to see her T talked 
about various things. Nothing specially. 

Hv Mr. Leighton : 1 have not had time to examine the exhibits 
offered in evidence by Complainant’s Counsel, and for that reason 
I may desire to recall this witness for further cross-examination but 
for the present I have finished with her. 

Redirect examination. 

By Mr. McDivitt : 

I said that Mrs. Magaw was grateful to Mrs. La Fetra. 
00 She seemed to be very fond of Mrs. La Fetra, she 
liked to have her up there. Just simply—that is the 
only way 1 can express it, she smiled when Mrs. La Fetra came 
into the room, and said “Sit down.” Of course she smiled when 
anybody else came in, with all whom she liked, Mrs. La Fetra too. 
That is the only way I can express it. 

Q* M hat did she do to show that she liked Mrs. La Fetra that 
"as different from what she did to show her likeness for other peo¬ 
ple? A. Well, I know that if Mrs. La fetra wanted her to do any¬ 
thing she usually did things for her. 

Q. What did Mrs. Magaw say or do to make you think she liked 
Mi>. La fetra. A. Lliat is all 1 can answer to that. I have given 
the best answer I can to show what I mean by saying that she was 
grateful to Mrs. La Fetra. On cross-examination I said she was 
strong-willed. Iler strong will was manifested in this wav, if I 
wanted her to go down to dinner and she did not want to go, she 
would not go. If I wanted her to put on a waist and she did not 
want to do it, she would not do it. That is all I know. I never 
talked about her business affairs to her. She never talked to me about 
them. There were no other acts of Mrs. Magaw upon which I based 
my statement that she w r as strong-willed. 

Q. TTow do you know’ that Mrs. Magaw r w’anted you to get the 
Mill? A. She said the paper. 

Q- Had she examined the paper in your presence before 
61 she said get the Will? A. What paper? 

Q. The paper on cross-examination you stated she said 
get the will? A. She said the paper, and I thought she w’anted me 
to get the Will. I can’t recall what it was that she said which made 
me think that she wanted the Will. I did not find the paper myself, 
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I went mul asked Mis* Fague at the hospital where it was and she 
told me; 1 came back and found it where she told me it was. I just 
can’t recall how far back, my correspondence with Clara Magaw 
began. The first letter I think I got was when I spoke about going 
on my vacation, and Clara invited me to come and see them. That 
was before Mrs. Magaw’s death, when I went awav the first of 
August. 

R ecross-exam i n a tio n. 

By Mr. Leighton : 

(L You went to inquire of Miss Fague for the will at the request 
of Mrs. Magaw? A. Hettie knew where it was. 

Q. She told you to go and see her and find out where it was? A. 
Yes sir. Mrs. Magaw had lived with Mrs. La Fetra for a long time. 
1 don’t know just exactly how long, she was there when I first knew 
her. Mrs. La Fetra was very kind to Mrs. Magaw. 

Q- Mrs. Magaw appreciated the kindness and spoke to you about 
it at different times while you were there? 

By Mr. McDivitt: 1 object on the ground that the witness 
62 cannot state except from her actions. 

A. So far a* I know she did. I do not know whether she 
did or not. I say she smiled. She had no way of expressing it. She 
would smile when she came in. 

Thereupon Frank M. Smith, a witness of lawful age, called for 
and on behalf of the complainant was duly sworn and testified as fol¬ 
lows : 

By Mr. McDivitt: 

I reside at 49 Seventh Avenue, Brooklyn, N. Y. I knew Mrs. Alice 
D. Magaw in her lifetime for possibly 20 years, as the husband of 
her grandchild for 10 years, possibly 8 to iO years further. I used 
to see her every summer when I was on and Visited the house as a 
member of the family, that is since I was married and prior; she 
occasionally visited my house, it was very rarely. I visited her in 
Washington as frequently as I came through here when traveling. 

I saw her last on Palm Sunday, of this year, the 24th of March. 

I looked the matter up in my diary, where I kept it very closely. I 
was returning from Cuba and Florida on a trip with my wife," and 
instead of going straight home in the Southern Limited train, we 
stopped off here to see grandmother on a Sunday morning between 

II and 12, and spent an hour with her. When we went to the hotel, 
it is my recollection that we announced ourselves to the clerk; a 
stout gentleman at the desk. who. I am of the opinion, ran the ele¬ 
vator, and who showed his pleasure in meeting any of Mrs. Magaw’s 

family, and took us up to the room and announced us. The 
63 gentleman or boy who went up with us rapped on the door 
and announced us. he said, this is vour grandchild and Mr. 
Smith. I think the clerk said this. Grandmother and her nurse 
were in the room. It was Miss Fague; she was so introduced bv her- 
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oh, 2' e b ? th - approached, my wife first, eagerly, to see Mrs. Magaw. 
®!?* f', d not . r ! se he r chair, smiled, we told her who we were, 

n°S 101 u i £\ e * 1( V 0t ^ now us * She showed pleasure in what I 
called a childish laugh. She did not call us by name, though her 

nurse prompted her with information as to who we were after we 
ad introduced ourselves to her, she knowing very much of my wife 
through other members of her family, but grandmother did not, L 

h S rnv-elf l T U|> T approach us eagerly and embrace us, as she 
has liij self before, when I have been there. We talked to her and 

stayed there about an hour. \V e <lescribe<l our trip, asked her many 
questions about herself, knowing of her long sickness, but so far as 
I can remember all the information we got regarding grandmother 
came from her nurse, who was an eager talker, and especially pleas- 
an lo Us, and I can t remember that grandmother mentioned the 
name of our family, which was in very strong contrast to m v own 
MMt alone in 190o. 1 was with her Sunday April 2, 1905 in her 

room m \\ ashmgton at noon time Sunday April 2 , 1905 and the 
contrast in her condition between those two dates was very sad and 
\ery distinct. I have never been able to satisfy myself that grand¬ 
mother knew ine when I came or when I left. I refer to this second 
visit on Palm Sunday of this year, 1907. She would, with impa- 
tience say, Why can t I say it. I can’t say it.” And she 
4 " 0111,1 , ' ot sllow roal intelligence or appreciation of what we 

were telling her. I thought that she was childish, and if 
there were passing thoughts or expressions she wanted to say, she 
at least did not express them. She pointed on the wall and said 

vr’ A 1 " r f a ‘ h ’ a Christmas wreath, and her nurse told how her 
son Van Brunt Magaw had brought it at Christmas, and how grand¬ 
mother would not let it be taken away. It was withered badly I 
thought it might be an artificial wreath, and I got up to examine it. 
She called that wreath “service.” I took that to mean that she tried 
to tell me who brought it The word service impressed me as what 
1 would term silly, as all the unusual amount of levity that Grand¬ 
mother displayed, compared with my experience with her on the 
many times that I had seen her prior to this. 

Q. In your opinion, did Mrs. Magaw at this time have mental 
capacity to attend to or manage any business matter? 

Mr. Leighton : I object to that question. No sufficient foundation 
of tact has been laid for an expression of opinion as to the mental 
condition of decedent at the time of which he speaks. 

A.^ The fact that she did not kno\v her own grandchild in mv 
opinion, that fact that she did not know’ w’ho I w’as, nor diddefinite 
explanation show’ that she knew who I w’as, she certainly had no 
capacity for attending to any affairs. 

Ci oss-examination. 

By Mr. Leighton: 

I am a merchant in New York City, importing merchant. I mar¬ 
ried hadie daughter of I an Brunt Magaw, a grandchild iust 
3—2109 a ’ J 
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10 years ago, 1807. Mrs. Magaw visited me after my mar¬ 
riage at my house, 1 think two or three times. The bust time 
was probably five years ago, in that neighborhood. 

Q. When you saw her in 1905, was she in her usual mental and 
physical condition? A. She was aging on April 2, 1905, but bright 
and cheerful, more than glad to see me. I have taken from my 
pocket a paper and referred to it as part of my evidence, an extract 
from my diary. I do not keep a diary on all matters.’ I keep a 
diary of my daily travel or movement to designate where I am every 
day in the year, a business man's necessity, that was the only reason 
why 1 made a minute of this visit to Washington at this time, be¬ 
cause it was my custom to keep a record of just such events. 1 was 
on a pleasure trip at the time, on pleasure entirely, I did not see her 
on business, it was my custom if 1 visited a person on pleasure to 
keep a note of it, invariably if out of town, 1 did that simply to de¬ 
note where 1 was on that day. I have made a note that I called on 
Grandmother, Palm Sunday, in my diary, and I have a note that 
1 was in Washington, arrived in Washington that Sunday morning 
with my wife for the purpose of visiting grandmother. I have that 
in my diary. I have it with me, that is, I have for that one day. 
The other 1 have not. It is a yearly book. That is March 24th. is 
it not, sir? That is what I mean. You will find 24th March Wash¬ 
ington and home. The dates prior show where I was every day prior, 
some of it appropriate to my satisfaction, and ea<ilv explained. (Wit¬ 
ness produces diary and exhibits the same to counsel for de- 
<»<> fondants.) 1 say on this last trip I was with Mrs. Magaw. 

probably about an hour, possibly a little longer in the room. 

1 remember no one else there except I let-tie Fague and Mrs. Magaw 
and except my wife and myself during that hour. I and my wife 
gave an account of our trip, attempted to describe our trip. I have 
not been convinced myself that Mrs. Magaw showed anv appreciation 
of it. or that we might have talked about anything else in the world 
She had no trouble with her hearing and she evidently heard what 
we said. 

Q. You do not know whether she understood what you said? A 
Very little. She gave us no real assurance that she understood what 
we attempted to describe to her. 

Q- You said -lie manifested a sort of impatience at not being able 
to express what, was in her mind? A. That, is what I would infer 
partially. 

Q. She wanted to say something and could not get the right word 
to express what she wished? A. It seemed so. 

Q. That seemed to disgust her? A. Yes sir. but there was very 
little of it. 

Q. When she did speak and made an d error in the selection of a 
word, she knew she was not expressing the thought she had in her 
mind, and was conscious of the fact that she had not expressed what 
she desired. Isn’t that so? A. I could not say what she desire- to 
express, but her expressions were verv incoherent and muddled She 
used the wrong word. She did that several times, but what strong 
impressed me was the incident of the wreath. 
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Q. She put her words in the wrong place, and did not express 
what she meant? 

% ^ r - Jackson : I submit that as to what was in the mind 
ot the decedent is improper cross-examination. 

A. I have no idea what she meant. 

By Mr. Leighton: 

From the conversation 1 had with her, I couldn’t tell what 
she thought or desired to express. 1 knew she had some 
property here by hearsay. I knew very little about her financial 
condition. 1 did not myself have anything to do with her busi¬ 
ness affairs. That is the last time I saw her until she was 
brought home. I did attend her funeral at Long Island She was 
being nursed at this time by Miss Ilettie Fague, that is the name 
as 1 understand the lady’s name. 1 would not recognize her to-dav 
My whole attention was given to Grandmother, and if Miss Fague 
were m the same room and in the same garments, perhaps I would 
know her. She isirt here now, is she? 1 say that Nettie Fague 
if" niore pleasantly. I mean by that, very graciously 

We liked her manner. By repute she took very good care of Mrs.* 
Magaw. I have no knowledge of anything to the contrary. I 
haven't any idea how Mrs. Magaw regarded her, since I have not 
seen Grandmother in the interim while Miss Ilettie was with her 
I don’t know whether Mrs. Magaw felt grateful to her. She was 
an employee getting well paid, perhaps. There is no reason why 
she should not have been. 1 have no idea whether she was being 
paid by Mrs. Magaw herself. Certainly from Mrs. Magaw’s estate. 

, Whereupon Sadie L. Smith, a witness of lawful age, called 
b*S for and on behalf of the complainant, was dulv sworn and 
testifies as follows: 

Direct examination. 

By Mr. McDivitt: 

I reside at 49 Seventh Avenue, Brooklyn, N. Y. I knew 
the deceased, Mrs. Alice D. Magaw in her lifetime. I was 
her Grandchild. I am the daughter of Mrs. Magaw’s son 
Van Brunt Magaw, one of the defendants in this action’ 

I saw the deceased last before her death on Palm Sundav 
1907, at Washington, La Fetra’s Hotel. My husband, Frank m! 
Smith, who has testified in this suit was with me. I will tell the 
conversation that took place at the time of my visit to Mrs Magaw 
to which I refer. I can’t tell it in very few words, we asked 
Grandma questions but she couldn’t answer us anything, and <«he 
would begin with one word or two words and Miss Fague would 
finish it, help it out or help her out,—nothing connected at all. 
When we first entered the room, we greeted Grandma, kissed her 
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greeted her, kissed her and she returned it, of course. We couldn't 
hold any conversation with her whatever. We tried to tell about 
the things home, but whether she understood it, I don't know, she 
didn't seem to. We asked her how she felt talked about things at 
home generally,—I can’t recall just what she said, general conver¬ 
sation. We were on our way home at this time, and reference 
f>9 was made to where we had been. We told her all about our trip. 

She didn’t make any answer whatever, she didn't try to talk 
while we were there, if she did, it was only one or two words, I 
couldn’t make out anything at all she meant to say. She would 
say “promise'* or “service” in disconnected words. We were there 
about an hour. Miss Fugue was there. There was conversation 
among us during that hour. We talked and Grandma listened be¬ 
cause she couldn’t enter the conversation at all. that is, we all talked 
and in a general way. 

Q. What did she do or say indicating that she knew who you 
were? A. I am not sure that she did know who I was. 

Q. What did she do or say? A. Not a thing, that is, she didn’t,— 
she said she knew us. but didn’t act as though she did. I had not 
visited her before in Washington; on account of young children, I 
never have been able to visit her before. She had visited my house, 
she was well acquainted with me. There was not any reason for 
estrangement between her and me as far as I know. Miss Fa true 
said something about the condition of Mrs. Magaw but I don’t 
recall the substance of her remarks. She looked well in the face. 
By her actions and everything that I saw she looked natural as I 
knew her, she did not act naturally as 1 had known her, the dif¬ 
ference was that she couldn't speak to us, she couldn’t ask me a 
question, she tried to she made a special effort to, she would get as 
far as one or two words, then stop. 

Ooss-exai n i nation. 

Bv Mr. Leighton : 

4/ 

The last time that I saw her before this Palm Sunday was 
70 when she visited my home, that was two years ago, I think. 

Two years Ixfore that, she was then in fair condition 
of health for a person of her age. No difficulty with her 
mind at that time. She was a woman of strong intellectual 
force. A woman of a good deal of will power, she was posi¬ 
tive in her opinions in some things. At this time that I 
speak of, she visited most of the summer at my father’s home. 
1 would visit whenever I was able to go there. I wasn’t living with 
my father. She was at my father’s house and what 1 saw of her 
was when I called in, whenever 1 was able to visit her, and sin* 
also called at my home two or three times. There were no rela¬ 
tions of any special intimacy between myself and my grandmother, 
any more than as a grandchild. I say I don’t know whether my 
grandmother knew what was said when I visited her on Palm Sun¬ 
day, I don’t recall what I said to her, just a general conversation. 

Q. She made efforts to speak but couldn’t get the word that seemed 
to express what she desired? A. No. I can’t say that from her 
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manner, I thought she knew what I said, what the subieet of my 
conversation was. Miss Fague sometimes seemed to know what she 

i!° ? y -' j 1 !® Fag l' e verv often supplied her with a word 
nhen she desired to speak, helped out. Very often suggested a 

JS I* . LS i'i" lp< S Slb e for me *° know ' vl >ether Mrs. Magaw recog- 

Fag V e SUgRest0f ] as bein R ‘he P^Per word express¬ 
ing what she desired to say. from her appearance she did not 
impress me as acquiescing altogether in what Miss Fague suggested. 

sort of a vacant look. I saw her on this Palm Sunday but 
-1 once and that about an hour in time. We left the Florida 
. v v 1 1 T I a !V n i P ur P 0S0 t0 Grandma, we were en route 

what HtiU°i^ k Un<1 left ‘ he . traln 011 purpose to see her and spend 
what little time we could with her. We didn’t stop over night and 

l' e ° n u rem * ,ned i» ‘he City a short time. That is the last time 

exeent \fT *7' N ° v 0ne < ' an,e in, ° ,hc roon ' while I was there 
^ - Fa f l e ;. h*o one was present while I was making this 
Msit, outside of Miss Fague and my husband and T no one else 
came in. \\hen we were there it was about 11 o’clock. We didn’t 
remain to lunch. I do not recall any subjects of conversation be- 

a o d m .V Srandniother, just a general family conversa- 
tion that I don t recall word for word. 

Redirect examination by Mr. McDivitt: 

■ ‘‘"ling your interview with Mrs. Magaw. did she utter an in¬ 
telligible sentence? A. No. 

(Question objected to as leading and not proper redirect. 

l if" *r n NT Ma ? AW ’ u "'‘ness of lawful age, called for and on 
lx half of the complainant, was duly sworn, and testifies as follows: 

Direct examination by Mr. McDivitt: 

I reside at. 148t> Ocean Avenue. Brooklyn, N. Y. 1 am retired 
lrom business. I am the oldest son of Alice D. Magaw, deceased. 
My fathers name was Robert. He is dead, he died June, 1887 in 
Brooklyn, what was then the Town of Flatlands. My mother. 
Alice D. Miipiw, resided up to the time of the death of my father at 
the Town of Flatlands, now Brooklyn on the farm. My 
7*2 father was a farmer. Mv father and mother were living to¬ 
gether at the time ot his death. Thev were members of the 
Dutch Reformed Church there in Flatlands. They had been mem¬ 
bers of that Church a good many years, I couldn’t tell you just when- 
they joined, a great many years ago, as long as I can remember. My 
father had been an officer of the Church a number of times, 
mother.—yes, l should say, they were active members. Rev. John 
S'. Gardner was the Pastor of the Church at the time of my father’s 
death. After the death of my father, my mother went to Washing¬ 
ton to live. She went pretty nearly upon his death, T don’t know as 
1 could tell you exactly to the month; she stayed in the old house 
there a while, she was at our house and my brother John’s house. 
John is her second son. At the time of my father’s death, he left 
him surviving only three sons, myself, John D. Magaw and FVeder- 
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ick L. Alagaw. John is dead. Ho died seven or eight years ago be- 
fore m\ mothers death. He left only two children surviving Rob- 
ert Mag {nv a nd Stephen R. Magaw; those two children of my brother 
.John I) Magaw are now alive and are defendants in this suit. After 
tiie death of my father niv mother for a time lived at the old house 
and then with my brother John and then with me a few months 
1 hen she went to Washington to live with Mrs. McCullough, who 
brought her up. Mrs. McCullough was the ladv who brought her up. 
her mother (bed very young, she lived then with this ladv in Cir- 
cleville, Ohio, until she came to New York, that is near Columbus, 

lteCn V llles from Columbus, south. She lived with Mrs. 
McCullough until the latter died, and then she lived with Mrs. Mc- 
Cullough s daughter, Mrs. \\ illiams, until the latter gave up 
id housekeeping (her husband died) and then Mrs. Williams 
went to live with her son, I believe, and then mother had 
to go somewhere else. She went to La Fetra’s Hotel. During Mrs. 
Magaw s residence in \\ ashington she visited my home, always 
came there every summer. She stayed almost all summer, she would 
come early, about this time of the year and even earlier than this 
and stay until cool weather, hill. During the cooler months of the 
year when she was in Washington she corresponded with me or my 
family pretty regularly. She was more regular than I was, I am 
sorry to say. She did not do so up to the time of her death; she 
did so up to the time she was stricken with this hemmorrhage,— 
this hemmorrhage of the brain.—whatever you call, rupture. Miss 
Fague used to write for her then, well that was,—it w*as in 1905. 
August 14, 1905. T think, when she received this stroke, whatever 
you call it. My family visited Mrs. Magaw in Washington. My 
daughters were there very often, two weeks at a time. 

Q. What do you say with relation to the friendly or unfriendly 
feeling that may have existed between your family and Mrs. Magaw 
during her stay in Washington? A. Who slid there was ever any 
unfriendly feeling.—T didn’t know there was any. 

Q. T ask you whether there was or not? A.‘Oh, no, not at all. 

I never heard of that before.—any question raised about it? I be¬ 
came acquainted with Airs. La Fetra by my visits to Washington. 

T remember a time when Mrs. Magaw was taken ill and I was sent 
for. T got a telegram from Airs. La Fetra; she went there, she left 
our place on the 14th of August. I think, on the 1st of Sep- 
74 tomber or the latter part of August. 1 don’t remember which. 

T got a telegram to come on. she was seriously ill. T mean 
my mother left my house in August. Well, that’s all there is about 
it. T went there right away. T got a telegram about 11 o’clock and 
I took the afternoon train and T went there and I couldn’t get a train. 

T don’t know* what delayed it. 1 didn’t see mv mother that night 
but I saw her next morning. T also saw* the Afadam. Airs. La Fetra. 
and there was an attendant there in the room, a colored woman. T 
think at that time. I guess that’s all I saw in the room with her! T 
went in to see her and I saw right away.—at least I made up mv 
mind she w*as a mental wreck and T tried to talk with her and I 
usually kissed her when T went down there, she didn’t get off the 
chair. I kissed her but she didn't respond. I had to take her hand 
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out of her lap and shake it, she tried to talk but not intelligently, I 
don t remember what words she used at that time because most every 
time I went down there she had a different word, sometimes it was 
blossom,” sometimes it was “spirit,” she would keep repeating a 
word,- I never heard her speak an intelligible sentence after that. 
T don t think I could give you the exact conversation because I was 
down there a number of times, quite a number of times and her 
conversation was meaningless, and 1 didn’t try to hold any conver- 
sation, it distressed me to hear her, she tried to talk and she couldn’t. 
Mrs. La Fetra joined in the conversation. I couldn’t tell you what 
she said. I don’t know what she sent for me for, unless it was to 
come and take mother away, that wos what T thought it was in the 
first place. 

Q- What did she say when you came down there didn’t 
she something to you, didn’t she tell you why she sent 
for you, or what was the conversation? A. I knew’ why she sent 
for me w hen I saw r mother. 

"W hv certainly there was something said but I couldn’t repeat the 
conversation, T asked her how she felt, I asked mother how she felt, 
she would repeat whatever word she was using at that time, I don’t 
remember now what it was. Mrs. La Fetra did most of the talking 
but T can’t tell you what she talked about. I can’t remember a 
thing she said. I think I left Washington the next afternoon, I 
came home and told my wife how’ she was and w T e wont right back 
in maybe a couple of days or next day, afterwards. T saw Mrs. 
La Fetra at the table in the morning, she came to our table and she 
jisked me what 1 proposed to do, I told her I supposed she didn’t 
consider mother a desirable patron there any more and I didn’t 
know’ w’hat we should do; then she asked me if I would become re¬ 
sponsible for her expenses there and I told her I wouldn’t; then she 
said she can’t stay there; I said. “That’s exactly what I w’ant you 
to tell her, then T can get her home, probably,” I w T anted to bring 
her home. She left the table then and I never heard anv more 
about our taking her home. She wanted me to see if I couldn’t 
become Trustee and the first man T w’ent to see was our friend here, 
(referring to Mr. Leighton) his office w r as locked and I didn’t see 
him. Mrs. La Fetra referred me to Mr. Leighton. I didn’t know 
anybody in Washington then. Well, I came aw’ay that day without 
doing anything about that; the next time I w r ent down was 
7fi with Robert Magaw’, the complainant in the suit, and w T e 
went to see a Mr.,—oh, before w T e w’ent there I saw the Doc 
tor. Doctor Custis, and Mrs. La Fetra had asked me to become Trus¬ 
tee for her. manage her property there, and I asked the Doctor if he 
w’ould testifv that mother was incompetent. Tie said, “No,” he ex¬ 
pected to bring her out. expected that she w’ould recover, so I went 
to see Mr. Larner, John B. Lamer. The result was T came aw ay from 
there without making any effort to become appointed a Trustee. T 
talked with Dr. Custis’ son. the Doctor; that’s the time I w’as down 
there with Rob.—this trip that I w’ent to see Mr. Larner,—I fol¬ 
lowed him out when he left, I asked Dr. Custis, Jr. what he thought 
of mother’s ease, he said she would never be any better. I don’t 
remember whether he said what the condition was, or not; he said 
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she would have another attack and it would kill her, take her off; 
said she wouldn’t last long. Dr. Custis, Sr. said it was caused by the 
bursting of a blood vessel in the brain. My next visit I think was 
earlier than Dec. 1905, I am not sure about that, but it wasn’t a 
very great while after. Robert went twice, he went down in Decem¬ 
ber, that was another time. I know it was quite warm weather 
because Dr. Cu>tis came there without an overcoat, buck-wagon and 
his back curtain up, and I was waiting for him on the sidewalk, 
I wanted to leave for home and see him before I left. When I went 
with Robert Magaw, it was a few months after the two visits that 
I have described. What I did or saw, then was about the same 
thing. I went down with Robert to see if I could become a Trustee 
to take care of mother’s property, because the time before when 
I was there, when mv wife went down we tried to get her 

77 to sign some checks, that is, for a bill that was due, Dr. Cus¬ 
tis, and Mrs. La Fetra’s and we had a great deal of difficulty, 

she couldn’t sign a check ; but we afterwards did get her to sign a 
check; I think it was Ed. La Fetra because l know the next morn¬ 
ing he wanted me to go to the bank; they refused to pay him on 
that check, on her signature, and I went to the bank and told them 
it was all right and they paid it. I had no authority, I wasn’t Trus¬ 
tee. I don’t know why they paid it, but they did, he got the money 
anyhow. I think that was the second interview, the second trip I 
made down there, when my wife was with me, but I am not positive 
about that.—T went very often at that time. I can give you the dates 
to the day if you let me refer to my memorandum, T keep a memo¬ 
randum. a daily memorandum and I can give you the exact date. 
I have the date here in my pocket. W ithin a week after my first 
visit I went down with my wife, T thought we would bring her 
home, that’s what T wanted to do. and when Mrs. La Fetra said if 
I wouldn’t become responsible for her expenses there, she couldn’t 
stav there. I thought we would get her home. I went down there 
with Robert Magaw the first time a few weeks after I had been first 
sent for by Mrs. La Fetra. That was not the time when T went to 
Mr. Leighton'- office at Mrs. La Fetra’s suggestion and then saw 
Mr. T .arner. T think I went to see Mr. Leighton when I was with 
my wife, the next time when T went down with Rob then we went 
to this other Mr. Lamer. As to the next visit, 1 know we went down 
just before Christmas. Robert and T in 1905, I think it was; we 
didn’t do anything much there, we didn’t accomplish much,—oh, 
T think at that time T went to see a Mr. C. M. Forrest. 

78 no. T don’t think T went to sec Mr. Forrest then.—no. we 
didn't know him at that time. I think I went down there 

eight or nine times, nine or ten times, maybe, to see my mother be¬ 
tween the first time Mrs. La Fetra sent for me. and mother’s death. 
At none of these visits, did my mother call me bv name unless 
someone in the room mentioned my name first. She w’ould say. 
“Van” when Miss Fague would always say, “Here is Van, you know' 
Van.” At these interview's with mv mother, she tried to talk. As 
T said before, she would keep repeating a word. “Blossom” or “serv¬ 
ice” or “promise" and there wasn’t any sense to what she said: you 
couldn’t make anything out. The people in the room. Mrs. La 
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<mp r Li° r r ie FagU ° say she ineans so-and-so,—they 

guessed at it; I suppose,—I don't know how they knew what she 

j^‘ ,n ‘, n y' (T quite satisfied myself that she knew at any time, who 

I ^as, but I won t say that she didn’t know either. I don’t know 

whether she did or not, she had a kind of a vacant look, she didn’t 
look natural. 

. ir' .n Urln « any of y° ur visils there did Mrs. Macaw utter an in¬ 
telligible sentence without assistance from someone else? 

Mr. Leigiitox : I object to that as leading, suggesting the answer. 

A. Oh, no, I never heard her utter,—I said that before. I hadn't 
heard her utter an intelligible sentence since she left our house on 
ic 14th of August, 1905. W hen she talked or tried to talk with 
me she made motions, she would keep gesticulating with her hands 
the Doctor was there, came there every time I was there. Prom 
icr words and actions and appearance, she appeared to be 
\erv ill, I should think. I remember a visit there when 
Kobert was with me in December. 1906, just before Christ¬ 
inas, we trimmed her room with Christmas greens. You could <ee 
she noticed that, because I hung a large wreath up in tile window 
and got a plant, I believe, a what do you call it, not a hydranma’ 

1 say I hung a large wreath up in her window and 1 got some cut 
flowers and a plant, I believe,—what do you call that, something 
about Christmas, I can t remember the name of the flower. She 
seemed to like it, she was always very fond of flowers. [ couldn’t 
tell you the words she used. T called‘her attention to it, I couldn’t 
tell you what I said in words. 1 don’t know that she said anything 
intelligible. She made an effort to say something, I couldn’t tell 
you the way she put the words together, but she continually used 
the word, “promise,” she was unintelligible and 1 didn’t encourage 
her to speak because it distressed me to hear her trying to talk when 
she couldn’t express herself. I think that was the time I bought a 
couple of radiometers, I think they call them, they go around,— 
"elk 1 meant to take home to the children but I sat one of them up 
on the mantel that was near a light made them go round and thev 
were driven by the power of light and it seemed to amuse her verv 
much and 1 left it there. I couldn’t repeat anv of her sentences f 
don’t think. She did not sit perfectly still. She looked at it she 
was talking about it all the time, in this unintelligible way; I didn’t 
understand what she said, of course I couldn’t remember.—if I un¬ 
derstood what she said I would remember, if I had understood what 
she said probably I would have remembered. I remember 
SO when I went there she would always want me to go out and 
see the place and she would say “You go up there” (Wit¬ 
ness points with hand), I would say “Where”, I would say. “you 
want me to go to the library”, she would say. “yes ”. She showed 
irritableness because of her inability to talk. 1 remember one even¬ 
ing I was there and I told Miss Fague she could go out. Miss Fague 
wanted to go out, she was tied down there,—I said “I expect to^be 
here this evening, you can go out and take a few hours off”, she 
became very irritable, she tried to talk she couldn’t make me un- 
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derstand what she was trying to say and she became very irritable, 
I wa> \ei^ glad when Miss k ague came back. She was totally blind 
in one eye and I think she was nearly so in the other. I don't know 
that Miss Fague ever made any remark to me about reading to Mrs. 
Magaw, but I know she used to read to her, I have come in there 
when she was reading to her. I don’t, think I could tell vou when 
I saw my mother again after the visit of Dec. 1906. unless I can 
refer to memorandum. I must have seen her five or six times. I 
thought I noticed a failing all the time, she was not any better able 
to talk or express herself. I thought she failed all the time. No, I 
wasn t m Washington when she died, I left the night before she 
died and came back the next day. My daughter was there with her 
and helping her. I saw my mother last before her death the day 
before she died. She was very weak and in bed, she sat up. she hail 
heart trouble, I believe. I don’t know but what the Doctor told me 
she had dropsy and she couldn’t lie down very well. The day be- 
fore she died I saw she couldn't last very long and I came 
home and told my wife to get ready and go right down and 
I followed. I guess the same day. She w*as in her room at that 
Mrs. La Fetra was at the hotel then. I don’t remember 
whether I had any conversation with her, this was not the time when 
Robert Magaw was with me. Oh. after her funeral, after we brought 
her home, and when he went down with me that was after the 
funeral. 1 brought her home with me at this time, it was Satur¬ 
day. and Sunday morning there was a little service in the hotel and 
the undertaker put her on the train and my wife and T came home 
with her. 1 telegraphed on for an undertaker at Brooklyn to meet 
her and we brought her to the house and we had the funeral Tue-dav. 
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and we buried her in Greenwood, in the Magaw family plot where 
her husband is buried, right alongside. T think the next day Robert 
and I went to Washington. We saw Mrs. La Fetra and we went 
down and saw Mr. Forrest, he read the will to us the codicil and 
then we came hack and saw Mrs. La Fetra. I went to Mrs. Magaw *s 
room. T didn't see none of her effects there, cleaned out, yes, ready 
for use again. Well, Mrs. La Fetra told us she had sent Mrs. Magaw'*s 
effects to different places, T don’t remember where now, I believe 
to.—she told us she had sent them off somewhere, disposed of them, 
I didn’t see anything of her furniture or stuff there. Her clothing 
was put in a trunk the night of mother's death and we brought that 
on with us, that was all taken home when we came Sunday. The 
furniture, I think, belonged to her. all the furniture. T think. The 
only way I know is. her Will provided what should be done with 
that furniture, and I suppose it must have belonged to her or 
82 she wouldn’t have disposed of it by Will. That is all I know* 
about it. Mrs. La Fetra said, she had given them away to 
the Deaconesses' Home, I think, she gave a lot of this stuff, we had 
quite a conversation w T ith her. with Mrs. La Fetra. 

Q. I wall ask you what, in your opinion, was her mental capacity 
for attending to business of any kind when you saw her in Decem¬ 
ber. 1906? A. Oh. she wasn't capable, of course I don’t think so. 
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Question objected to, witness lias not shown himself to be so con- 
venamt with her condition as entitles him to give an opinion as to 

tier mental condition at the date of the execution of the deed in 
question. 

vnn* U ?TY my dl ff eren <;e to her mental condition so far as 
,\ou observed between December 1906, and the time of her death? 

A l es sir, there was a difference for the worse. I have a wav of 
refreshing my memory as to the time of my visits to my mother 
between December, 1906 and June, 1907, if I can refer to my daily- 

memorandum, I can tell you the day and the hour I saw her every 
time I saw her. 

Q. 1 show you a memorandum, is that in your handwriting 
(handing witness paper)? A. Yes, I think so, yw, I think I copied 
this from my daily memorandum. 

Mr. Leigiitox : I object, we are entitled to the original if any 
it is not competent for the witness to refresh his memory with a 
copy of something that he has written. 

63 (). Can you remember whether you visited your mother at 

ioo- 9 a, 'y time between your visit of llecember, 1906 and June. 

1 JO/ . A. Oh, I know I must have. 

Q. You can’t remember any particular time? A. No, it has made 
niv memory very poor, I know that. I am familiar with my 
mothers handwriting. I have often seen her write. (Witness 
shown a letter and asked whether this letter is in his mother’s hand¬ 
writing). \\ it ness replies: Yes. sir. 1 haven’t read it over, but I 
know very well. 

The paper referred to is marked for identification “For indent 
Complainant’s Ex. No. 1” of May 22, 1908. 

Q. I show you another letter and ask you whether or not this 
letter is in your mother’s handwriting (handing witness paper) 9 
A. Yes, sure. 1 ^ 

The paper referred to is marked for identification “For blent 
Complainant’s Ex. No. 2” of May 22, 1908. 

Mother always tried to talk, in fact. I used to try to discourage 

her because it was distressing, I don’t think I could._I couldn’t 

give her conversation word for word because it was meaningless. 


Cross-examination by Mr. Leighton: 

The date of my mother’s death was the 10th of August 1907. I 
think she went to live with Mrs. La Fetra in 1902, about five year* 
prior to her death. J 

Q. What property did she leave in Washington? A. She had 
three house on B Street, I think. 

Q. What is the value of these houses? A. Mr. Forrest 
84 said they were worth about $11,000 or $3,600 for each house 
Q. Any other property? A. Not that I know of. This 
property was property that she got through her husband. It repre¬ 
sented her dower interest in his property. Tt was her provision under 
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the Will „f ,„y hither. So far I know she exercise,! her own 
judgment as to what she should do with her money after the estate 
was settled; she may have employed a broker for all I know. I had 
lothing to do with it. I don t think any member of the family had 
any thing to do with it after she moved to Washington. When she 
went there first I tried to discourage her from taking that money 
and investing it in Washington, she told me what she was going to 

^ i "' th ., lt > ?% out of it by investing in real estate, I told her” he 

wou < n t get nine per cent, and anybody who represented that she 
would, was misrepresenting and she would get in trouble, and she 
. , S e, J” * rolI ble because I had to go there, I had to raise some 
,vas #• woman with strong will, she didn’t take mv advice 

v it l T' i ‘ * to< * a,lvice in the latter end, though I ad- 
\ucd her the last instalment of money I sent her, advised her what 

to do with it and she did it to the letter. She invested the last in¬ 
stalment in mortgages in Washington. That is what I refer to when 

n'Y i ' ,<M> h a,lvu '°- I advised her to put it in mortgages and 
she did it She had $2500, .$1200 and $1500 invested in that wav. 
think there was three of them that I came across. That i< wlrit 
her property consisted of at the time of her death. So far as 
1 know she did not have any other property except these 
three houses and those mortgages. 

Q. 5 on didn't know, as a matter of fact, whether anv of these 
articles of personal property that were in your mother’s room were 
tiers or whether they were somebody else’s do vou? A. Exeent I 
know it from her W ill 1 don't know it. 

I think I heard her say that she bought this and she bought that, 
when would go down there. The furniture consisted of bedroom 
urniture, she bad two rooms there, a bedroom and a sort of reception 
room. I suppose, couch and be,I and bureau and desk, it didn’t 
amount to much. I did nt suppose. I didn’t think it was worth while 
to chase after it. when Mrs. La Fetrn told me she had disposed of it 
thought it would cost more to go and find out than thev would lie 
worth. I hev would be second-hand stuff anyhow. The date of mv 

n i te i'l' ' 1 '•""b was 1895 She was all right at the time she 
made that; she was all right at the time she left our hou.se the last 
time, the 14th of August. 1905; feeble of course, she was old. she 
™ “I ol "bty-seco„d year T guess at that time, but her mind ap¬ 
peared to be all right, and 1 think she was all right at the time she 
made her W ill Tt was about ten years after the date of the Will 
(not the Codicil) that I received this telegram from Mrs. La Fetra 
about mother s condition. 

i 1 T' a' 1 t ! nleS *.° Provide a home for mv mother before 

ber death 1 offered to give her any room in the' house, we have 
letters. I think where we wrote to her. offered to give her anv room 
any bedroom. 

ftfi Q She declined to live with her family after her hus- 

i i hi,,,ds death, making it her home there, she preferred to live 
elsewhere A. 5 es, she lived for a great while with Mrs. McCul¬ 
lough. She said the climate agreed with her better in Washington 
I renewed my offer, after the death of Mrs. McCullough’s daughter’ 
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for her to come home, continually, always told her when she left 
uhenever she felt like it to come, but she preferred to reside in 
\\ ashington I heard indirectly when she first started to board with 
Mrs La Fetra,—M k. Williams told me about that first, she didn’t 
like it, she didn t think it was a good place for her to go. Well 1 
don t know what,—she never liked Mrs. La Fetra, I know that Mrs 

T L- ?e !iT d . t0 ' lke , M - La Fe . tra - So far as I know she was 
treated kindlj by Mrs. La Fetra while she was there 

ihJr f » VaS her °^ 0 vo J i tion going to Mrs. La Fetra’s, she went 
hero of her own will? A. Why, nobody could stop her,—yes, cer- 

firS tif 16 " d i )' , lel ! rec « 1V( i d this telegram I went on alone the 
first tune, I started right off, I got ready right away, it was just 

before our dinner hour, I suppose about eleven o’clock^ and I got an 
afternoon train, I got there so late I didn’t see her that evening I 
went alone, and the next, time my wife went with me, that was a few 

} d ' d "m g ° bf,ck with Robort > l| ie plaintiff in this 
case after this first visit. He went with me the third visit, the second 

visit my wife went with me. It was the third visit I consulted with 

Mr. Lamer Robert was with me. I tried to consult with somebody 

the first visit It was not Robert’s suggestion that I consult 

8< ; l la "yer. I think it was Mrs. La Fetra’s, she wanted me to 

tim, Tfi C ° n m n mSt A e “-—'veil,—it was at Mrs. La Fetra’s sugges¬ 
tion. Hie old Dr. Custis was in attendance on mv mother at this 

time, George Custis, a very old man. I think he had been her phy! 
scan for a number of years. I don’t think I ever met him until 
that time, though I came on. He continued her physician un to the 
time of her death, but his son, J. B. Gregg Custfs cdled onher at 
the time I was down there with Rob, the third visit, I suppose as a 
substitute for his father. His father wasn’t there. I suppose he was 
there as a substitute for his father, it was warm weather and I sud 
posed the father was off on a vacation,—I didn’t ask why lie wasn’t 
there. I don t know whether the young man only attended mv 
mother this once. I don’t know if Dr. George Custis declined to 
testify that my mother was not capable of taking care of her4clf 
or her property but lie said he expected to bring her out all right 
he didn t say at the time she was incompetent but he said he expected 
to cure her, and he wouldn’t testify. I have not communicated with 
inn since to know w hether he changed his mind about that. I didn’t 
write to him after this suit was commenced to see what his view was 
in respect to her mental condition at the time she made this deed 
and codicil. I do not know whether the attorney in this ca«e did or 
not. I never had an conversation with him other than I have men- 
tioned with respect to her mental condition at any subsequent t?me 
I spoke of relieving Hettie Fague on one of my visits, sending her 
out, and I say that my mother tried to talk with me and be 
88 came irritable. I can’t say that she seemed to know what she 
desired to say or could not select or choose the word she 
wanted to speak, I don’t know that. I don’t know whether that is 
or is not the fact about it. I don t know what caused th#» irritat* 1 

"“I *■ f 10 1.1k »i.h her h , To“S 

quiet and when I saw she was inclined to be irritable and I sup. 
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P a ' c that might have irritated her, when she found I wasn't inclined 
to talk. It was twilight, there wasn't any light in the room and she 
kept on trying to talk and I tried to dissuade her, I wouldn’t answer 
her, I >iippose that irritated her. I didn’t say anything to irritate 
her I didn't say anything, I suppose that irritated her because I 
woulan t try to talk to her. I say that when Hettie Fague was in 
the room she would help her out with a word. Mv mother would 
start to say something and would miscall a word, Miss Fague would 
say, “now you mean this, don't you, you mean this”. Sometimes 
mother would assent to it and sometimes she wouldn’t. I think at 
the time myself and the complainant in this case went to Washing¬ 
ton that my mother wasn’t capable of taking care of her business, and 
Mrs. La betra urged me,—-she must have thought so too, because she 
urgeo me to call on you first and then when I failed to get you she 
wanted me to see Mr. Lamer. I took no further steps after seeing 
■* i. Larnei. Mrs. La betra appeared to be satisfied, she never said 
anything more to me about it. As a matter of fact, no further steps 
were taken by me at all in respect to managing my mother’s affairs. 

I didn t think that I could when I)r. Custic had refused, because it 
UA bo .°. n his testimony alone. I didn't suppose, in view 

of the opinion of I)r. Custis, that it would be possible for me 
to have my mother’s affairs taken out of her hands. I don'- 
know. perhaps I was guilty of an act of omission, probablv when he 
saw he didn’t cure her or couldn't cure her he probablv might have 
been willing to testify. 1 never consulted him about it, never asked 
lnm but that once. I want to give a reason, it looks as if I didn’t 
take any interest in her. I want to give a reason why I didn’t His 
son told me she would never get any better; here was a father and 
son I would have to make contradict one another, the father told me 
she would, the son told me she wouldn’t she wouldn't last Ion" either 
—that's another reason why I didn’t want to, I thought it would 
make it disagreeable, as long as Mrs. La Fetra was satisfied and the 
bank was paying her checks. I don’t know whether she signed her 
checks or not. T couldn’t testify to that, oh no, I couldn’t testify to 
that I know when I tried to get her to sign I had to hold one of 
her hands and I don t know whether you call that signing a check or 
not. That method might have been used for all I know. I don’t 
remember that she signed a check for me in that way more than once 
Ao, not made to me but while I was present. Tliat was the check 
that, the bank wouldn’t pay, that was to Ed. La Fetra. and the bank 
wouldn t pay it and he got me to go there with him. I don’t know 
whether I guided her hand at that time when she signed the check 
but I did try to. I think before that I tried to guide her, we had a 
great deal of trouble. I don t think she knew she was signing a 
check and what check it was. I don’t think she had the least idea 
she was signing a check, she never asked what it was or never 
90 asked what the amount was, never asked. She could not read 

t ^ u She ?? bll ? d ’ -? he was almost bb nd, almost totally 

I don t think she could read. I suppose we stated to her or some¬ 
body stated to her what that check was for. I don’t think I had her 
sign a check without stating to her what it was that I was trying to 
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It; ' Tu f n ’, ebod ;' (ont mued U» sign her elieeks up to 

the tune of her death, the handwriting looked very much like hers, 

I think she signed them, she may have had assistance, but it looked 
ike her signature and it was sufficiently like hers that the bank 
honoied her checks. I say at the time in December, 1900 I deco¬ 
rated her room and she appeared gratified with it, it pleased her 
she expressed her pleasure. Well, her countenance, she tried to talk' 
sav the word service” say the word “service”, “promise”. I don’t 
know whether she knew it was about Christmas time. When I came 
there she wanted me to go out and see the City, almost always she 

r'.r^T my SO'iigout,—well.as near as I could understand, 
she supposed whenever anybody went there there was a great deal to 

fcr'wefi T T - t , ,me Vl “ e !!"*’ , if 1 rcra11 ’ -me.ime be- 

V' 111 \ don . remember the dates of my visits down there, 

that is I cant recall them maybe every time 1 went down there, if 
I sat down there she would think I ought to be out seeing the citv 
instead of staying with her. She seemed to indicate that by her ges¬ 
tures. 1 don t know whether Hettie Fague was in the habit of read¬ 
ing to my mother on account of the condition of her eyes. I saw her 
read.—my wife said she had read to her a good deal. She 
. 1 never read to her while I was there visiting her; she wouldn’t 
read to her while I was in the room anyhow, I suppose when¬ 
ever she did read to her it was when there wasn’t anybody there I 
do not know what she read, what books or what she read' to her I 
say my mother was a member of the Dutch Reformed Church she 
never took her letter from that Church. I don’t know that she’ever 

joined any other church, what do you mean by joining a church_ 

just attending the service? No, she never tool- her letter from this 
church here, her old Church She was a religious woman, she wasn’t 
an enthusiast she was a good woman. I can’t sav that she was a very 
active church woman, not unusual, but she averaged about iike the 
average people. I do not recollect saying to Mr.' Forrest after my 
mo hers death when myself and Roliert went to his office and the 
Will was read to us that that was my mother’s Will, when the Codicil 
was read that that was my mother’s W’ill and I wanted it carried out 
1 hail some conversation at that time. I said the W’ill was her wish 
and that was to be carried out if I could do it. I meant the W’ill, not 

the Codicil The Codicil was read to me at that time, but I never 
approved of the Codieil. 


Redirect examination by Air. AIcDivitt ■ 

I sav that my mother frequently expressed or made a suggestion 
in some way that I go out and look at the City. She did not say 
anything in making that suggestion, we guessed that was what she 
meant. She would say “service’’ and she would wave her hand and 
then someone would say “You want me to see the old Congressional 
Librarv or something like that. 
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Dr. John B. Zabriskie, a witness of lawful age, called for 
and on behalf of the complainant, was duly sworn, and testi¬ 
fies as follows: 


Direct examination by Mr. McDivitt: 


Q. Where do you reside. Doctor? 
Brook lvn. 

Q. Aon are a physician and surgeon? 
sir. 


A. 2108 Church Avenue, 
A. 1 am a physician, yes 


Q- How long have you been practicing? A. Fourteen years. 

Q. W ill you state what your education and practice has been? A. 

1 was graduated from the Long Island College Hospital in '94, 1894, 

1 was a year in the Kings County Hospital and eighteen months in 

Germany. 

%/ 

Q. In Germany? A. In Berlin. 

Q. In Berlin? A. Yes. 

Q. At some hospital or institution there? A. At the General Hos¬ 
pitals there. 

Q. Have you been practicing your profession continuously? A. 
Since I returned from Germanv, ves, sir. 

v ft. 7 

Q. Did you know Mrs. Alice D. Magaw in her lifetime? A. Yes 
sir. 


Q. Will you state what your acquaintance with her was? A. I 
attended her twice, I think two or three times at her son’s 
98 house on Ocean Avenue, she also knew me from a boy up, 
the last thirty years I should say, on account of knowing my 
father professionally. 

Q. Your father was a physician? A. Yes. 

Q. A well known physician in Flatbusli? A. He practiced there 

fortv vears. 

«. * 

Q. So that Mrs. Alice D. Magaw was well acquainted with you? 
A. She knew me verv well. 


Q. Did you ever see her in Washington? A. I saw her in May, 
1908 in Washington. 

Q. Will you just testify about your visit there? A. I was down 
visiting Congressman Waldo and Mr. Magaw, her son asked me to 
stop in and see her at the hotel. 

Q. Mr. Van Brunt Magaw? A. Mr. Van Brunt Magaw. yes sir, 
at the hotel where she was living and I called in there to see her. 

Q. Who was there when you saw her? A. I asked at the desk to 
see Mrs. Magaw and T was told to wait until I saw Mrs. La Fetra, and 
she took me up to Mrs. Magaw’s room. 

Q Now who was there when vou got there? A. In the room? 

Q. Yes? A. Mrs. La Fetra. Mrs. Magaw. and I am not positive 
whether there was anybody else there or not, I think there was some 
other lady there. 

Q. How long were you in the room? A. I should say 
94 about a half hour. 

Q. Did vou observe Mrs. Magaw during that time? A. 
Yes, I did. 

Q. Did you talk with her try to talk with her? A. She didn’t 
seem to know me. 
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,p.t “ s o ,„s l i,'ii ,ou ™ ! A r “ ,i " k i * Fe "* 

Q. IIow long had it been from the time you had seen her last in 

M&wsa- a 1 *«“ “v. >•», w 

von cnn h Jl";% °a “ nveKatio “ tlle general conversation there, if 
and mysflf? ' A A ° U mean bptween Mrs - T -a Fetra, Mrs. Magaw 

i • ni- y!l ? • , A ' Simply that Mrs. La Fetra said, “You remember this 

!vn? ';/ | 1<kle ’ h l“ \ an s DocUn T asked her, of course, how she 
* s, 1 Sic remembered me, I couldn’t seem to get any coherent 

answer from her, she smiled but wouldn’t say whether she remem- 

to understand 04 ’ ? 1<? mumb,e<1 so,11e ' vor<bs "'hich it was hard for me 

Q. Then did you talk with Mrs. La Fetra? A. No, not very 

bvMrs 1 LaFetra' 11 k "' Ith MrS Mafiaw > she to be prompted 

• X 0,, . k,, T e ' v J,rs Ma g»' v «as ill before you went to Wash- 

ington ? A. I had been told so, yes. 

o- C k Can • you describe llor appearance or actions or words? 

Ji) A * impressed me as one having aphasia, suffering from 
aphasia. & 

Q Will you describe what that is? A. Aphasia is a defect of 
speech due to some cerebral brain lesion. 

Q. Can you give us anything she tried to say or anything that she 
<lui say r A. It is hard to remember, it is two years, I don't think 
that I could say any word that she tried to say, no. 

you examine her professionally with reference to her 
condition? A. I felt of her pulse and examined her general con¬ 
dition, her pulse seemed to me to he pretty hard as if she was having 
a good deal of arterial change going on. 

Q. Is this aphasia a result of some physical change or deterioration 
of the brain, or what? A. It is the result of arterial degeneration, 
general arterial degeneration. 

Q. What do you say with regard to its being curable or incurable? 
A. It is incurable it is a progressive disease, it is incurable. 

Q. What do you say as regards its effect upon her ability to at¬ 
tend to business affairs? A. The time when I saw her I don't think 
she was capable of attending to business affairs? 

This question and answer objected to as the witness has not shown 
himself qualified to speak on the subject of her mental condition. 

96 Q. Have you any other way of describing her condition, 

you say she was suffering from aphasia, which, did you say, 
is a local or primary cause? A. Aphasia is the result of other 
changes, of another disease. 

Q. What other changes? A. Of this arterial hardening, causing 
probably a thrombus in the blood vessel, which would cause, the 
thrombus would cause a degeneration of the brain, a softening of 
her brain, in other words. 

Q. From your observation of Mrs. Magaw T and your knowledge of 
her condition w ould you say that she w as or w as not easily influenced 
by those around her? 

4—2109a 
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Question objected to. witness has not shown himself qualified to 
speak on that subject. 

A. I should say she was. 

Q. What would you say as to her ability to make a valid contract 
relating to her property? 


Question objected to on the same ground. 

A. I don't think she was capable. 

Q. Did you notice any peculiar movements of her hands or her 
body or face? A. That I wouldn’t swear, I don’t remember that. 

Q. Did she appear to be strong and well or was she feeble? A. 
No, she was weak, she gave the appearance of one being physically 
weak. 

Q. Do you know whether there was any cause for a feeling of 
estrangement between vou and her? A.* Not to my knowledge, 
no. 

97 Q. Had she so far as you know ever before failed to recog¬ 

nize you? A. Not when I had seen her last, no, she knew 
me then perfectly well. 


Cross-examination by Mr. Leighton: 


Q. You have been in general practice, Doctor, for about eleven 
years? A. Eleven years’ practice, yes sir, oh, more than that, 1 
graduated in ’95,— 94.—two years after that I was studying. 

Q. You haven t any specialty? A. No, I am a general practitioner. 

Q. Aou went to A\ ashington at the instance of the defendant, Van 
Brunt Magaw? A. I did not, I was asked to call upon his mother. 

Q. IIow did he happen to know you were going there? A. I 
was making a professional visit at his house and suggested that his 
mother would like to see me. 

Q. You suggested it? A. I suggested it, knowing she had been ill. 

Q. You are Van Brunt Magaw’s physician at that time and now? 
A. I am, yes sir. 

Q. You never had attended professionally his mother? A. I had 
at his home twice. 

Q. When? A. In, I think, two summers, I can’t tell you the exact 
dates, I think they were one or two years before this time, two years 
i . ho ul d . a\, before tln^i time I saw’ her in Washington. 
98 Q. That was the last time you saw’ her prior to this call? 

A. Prior to this time in Washington, yes. 

Q. You say you were there probably half an hour? A. Half an 


hour, yes sir. 

Q. Are you able to state that she did not recognize you or that 
you cannot tell from her appearance whether she did or did not? 
A. I don’t think she recognized me. 

Q. What makes you think so? A. Simply because she didn’t 
seem to know* w ho I was w hen I w ent there. 

Q. She didn’t speak your name? A. No, she did not. 

Q. You didn’t prescribe for her? A. I did not. 

Q. You didn’t go there for the purpose of prescribing or treating 
her? A. I did not. 
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tlierp > !U \ ' c U ‘°? k I h ® r , p “ Ise and looked her over while you were 
dition'. A ' S "“ P y 1 felt her pulse and ,ooked ^ her general con- 

00 BrSu^lagaw? ‘Y tL^ FT* 1 ° f the defendan ‘> Van 
'. *' la K a « • A. They asked me to see her, tliev didn’t 
mention what I should do. y an t 

Q. And you did that? A. I did that. 

>■ And reported to them the result of your investigation or ex 
mother! 0 "’ ^ y ° U? A 1 to,d th ®"‘ I thought of [heL 

Q. Is aphasia recognized as a type of insanity, is it treated of bv 
alienists or does it come under the general practitioner? A I think 

iultatTon. 6r ^ pra, '' i ' io " < ^ ahenists are called in in con 

) Vh , en l . h ? l ;! atler . eo,,ie - s 10 h® *> ‘here is decided—it might 
lesult in mental alienation, may it not? A Ye< sir g 

are^two' th'Jrr know '*&!"*"* ***** ° f * phasia? A. There 

<}. A\ hat does the speech mechanism consist of, describe it? 
A h is simply the nerve centers in the cortex and in the medulla 

of sjeih 0 0 Speech ’ " hich ar ® th ® ( '®"ters for the producing 

a 1)0 ‘he .result of a defect of the transmission of sound? 

'{\t \ n a P^ iasia >—may be due to that, yes. 

A. Yes sir. ' ^ 8 Vi ' < " < ‘' 1 aphaiiia as we " a " a " auditory aphasia? 

inn <1 S' All i d i'*> ‘h el 'e is a defect in the transmission of the sounds 
100 that wouldn t necessarily involve the mental condition, would 
^ • *'• H there was a defect in the sound no 

•A *• " “ *• “ “» *mm - <k 

ell, how many speech centers are there in a person? A The 
centers are right in the medulla, I couldn’t tell you how many. 

( J. here does it center? A. The- center in the medulla,—in 
the cortex I should say. ’ 111 

Q. What: do you mean by the “cortex" what is the cortex? A. 
That is at the base of the brain, it is one of the parts of the brain. 

• §; °,? e o O center on the left lobe of the brain, the left side or 
right side? A. In the center. 

Q. In the center always? A. Yes. 

Q. Is there any disease in which it is liable to occur? A You 
mean aphasia? 

Q. Yes? A. Yes, we have the arterio sclerosis, it can also occur 
m syphilis. 

, ( {j wl ! ‘ h T er , e an - v ? ther diseases in which it is liable to occur? 

A. JNot that I know of. 

Q. Will you describe, Doctor how language is acquired? A Bv 
... b ®? n g ‘ au g h t what visions mean, for instance, if you see a 

101 thing you are taught to speak it what that means to vou bv 

mutation. v ’ * 
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Q. By a sort of a creation of a word memory? A. Yes. 

Q. Describe the process by which speech is taught to a child? 
A. By seeing an object and trying to tell them the name of that 
object and they speak it out, objects cause a mental impression 
which the speech center imitates. 

Q. What are word memories and motor memories and visual 
memories? A. Simply, I should say memories of what they produce 
on the speech centers. 

<d. The same with motor memories? A. Motor memories are,— 
no,—of course, that is a—a motor memory is a memory for an 
action. 

(^. Well, before there is any action, there must be some memory 
that would revive or call into activity the motor muscle? A. To 
produce that? 

Q. To do any particular thing? A. That action, yes. 

Q. Say what is meant by the term “word image*’? A. Image 
l suppose is what it produces on the visual centers. 

Q. Where are these stores, where are these brain images stored 

or centered—the object that it produces on the visual centers- 

Q. Where are these stored, where are these brain images 

102 stored or centered. A. I think they are stored in the cortex. 

Q. Where is that? A. The base of the brain. 

(J. Medulla, that you have spoken of? A. Yes. 

(J. What is apraxia? A. That I don’t know. 

Q. I low do persons afflicted with apraxia act? A. I don’t know. 
(J. l)o those symptoms extend to other centers than that of sight? 
A. Which symptoms? 

Q. The symptoms for incapacity, for instance? A. Yes. 

Q. To that of hearing? A. Yes. 

Q. And feeling? A. Yes. 

Q. Sense of touch? A. Yes. 

(J. Extend to all of those? A. All of the senses. 

(J. Does apraxia generally occur alone, or don’t you know? A. I 
don’t know. 

Q. On what side of the brain is the lesion supposed to exist, right 
side to the left, or the hind or the fore side. A. The lesion of 
aphasia? 

103 Q. Yes? A. It is on the same side as the hemiplegia is. 
(J. What arc the most important forms of apraxia? A. 

Apraxia, I don’t know. 

Q. Is blindness of the mind’s eye functional or transitory or how 

otherwise? A. Blindness of the mind- 

Q. Mind’s eye. that is a phrase doctors use, isn’t it, in connection 
with aphasia when they can’t recall a word? A. Yes. 

Q. Is that functional or transitory’? A. I should say functional. 
Q. It it associated with other forms of mental disturbance? 
A. Yes. 

Q. Can it occur alone? A. It can. 

Q. Where is the lesion in cases of mind blindness? A. It is 
also in the medulla. 

Q. What is mind deafness? A. An inability to comprehend what 
one hears. 
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Q. That is, having no mental conception,—it hears the sound 

ol anything but arouses no mental conception- A. Yes. 

Q. (continued). Of what causes the sound? A. Yes. 

Q. Is that what you mean? A. Yes. 

104 Q. What is word deafness? A. The word itself gives no 
conception to the brain of what is meant by the word. 

Q. 1 hat is, a party may know what they desire to say but are 
not able to recall the word? A. To say exactly what it means. 

Q. Is that what was the matter with Mrs. Magaw? A Yes I 
think so. 

Q. She knew what she wanted to say but couldn’t get the word 
that she wanted? A. Yes, in aphasia it can be that. 

Mr. McDivitt: He is asking you whether that is what was the 
matter with Mrs. Magaw. 

Q. Does it occur alone or is it accompanied with other diseases? 
A. It can occur alone. 

Q. It it usual for it to occur alone? A. You mean this form of 
aphasia ? 

Q. Aphasia? A. Aphasia, alone by itself, no. I don’t think so. 

Q. Usually occurs with other diseases? A. Yes. 

Q. Produced by other diseases? A. Yes. 

Q. What diseases most frequently occur with it? A. Arterios¬ 
clerosis. 

Q. Where is the lesion for mind deafness located? A. In the 
medulla. 

Q. Always. A. Yes sir. 

105 Q. That is the base of the brain? A. Yes. 

Q. That is back of the head? Yes, here in the medulla. 

Q. What is motor or ataxic aphasia and what is its cause? A. 
Ataxic aphasia is the form of aphasia when they can’t say words they 
wish to. they have no connection between the words they mention. 

Q. They know what they desire to say but can’t frame the speech 
to suit the thought, is that it? A. They can do it when it is re¬ 
peated to them. 

Q. That is they recognize that as being the thing they want to 
sav when it is repeated? A. At times, ves. 

Q. That is the way of course, unless their mind is disturbed- 

A. Yes. 

Q. (Continued:) If their mental condition is right they can see 
what is repeated to them is what they desire to say, isn’t that so? A. 
At times, yes. 

Q. Does a patient so afflicted understand what is said? A. I don’t 
think so. 

Q. Does he recognize objects that are shown to him? A. If he 
has the sensory aphasia he does not. 

Q. Suppose there is no trouble with his visual nerves that trans¬ 
mit sight to him, he sees an object and there is no obstruction there, 
no disturbance there, if it don’t arouse any mental thought. 
10b if there is no difficulty with his visual nerve that transmits 
the vision to his mind’s eye then it would arouse some mental 
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thought unless his mind itself was affected wouldn’t it? A Yes 
unless the mind is affected. 

Q. So there might be a disturbance here in the nerve which trans¬ 
mits, for instance, an object of vision to the mind and the mind itself 
be sound, isn t that so? A. You mean in other words the optic 
nerve may be all right? F 

Q. May be distrabed or obstructed and yet that would not necessa¬ 
rily involve the mental operation? A. No. 

Q. May a man with a knowledge of different languages lose the 
power of expression in one of them and retain his power in others 9 
A. Ye*, that is possible. 

Q. May forget speech, have a failure of memory in respect to 
some language and still retain his recollection of some other lan¬ 
guage, isn’t that so? A. Yes. 

Q. And be able to express his mental conceptions clearly in an¬ 
other language? A. Yes. 

Q. Isn’t that so? A. Yes, that is true. 

Q. So that after all, it is a failure of memory, isn’t it, that causes 
these manifestations generally, a failure of memory? A. That 
causes manifestations of aphasia? 

107 Q. Yes? A. No, I don’t think, not a failure of mem- 
orv, it is a failure to comprehend and to be able to sav the 

words. 

Q. If it is a failure to arouse the word memory, he has forgotten 
it for the time, the special word be wanted to recall, that don’t neces¬ 
sarily involve the mental faculties, doesn’t it? A. If it is aphasia it 
does because it is due to a disease of the brain. 

Q. Aphasia is itself a disease of the brain? A. As a result of the 
brain, disease of the brain. 

Q. Aphasia is caused by disease of the brain? A. Yes sir. 

Q. Is that what you mean to say? A. Yes. 

Q. Can a person afflicted with motor aphasia read? A. Some¬ 
times, it is rather difficult, it can be taught. 

Q. Can be taught? A. Sometimes. 

Tint is, if the\ know how to read, thev have simply forgotten 
how to frame the letters, hut they can be re-educated, is tharwhat 
you mean re-taught? A. Sometimes thev can. not always 

Q. They can unless their mental faculties have failed, can thev 
not. A. I ill ess the brain has so degenerated. 

Q. And it doesn’t always follow because a person has lost the 
power of expressing themselves in selecting the right word that 

their mental faculties have failed, does it? \ Not al- 

108 ways. 

«/ 

Q- II 0 ** it usually involve the mental faculties? A. That 
I wouldn t say, T am not experienced in that. 

Q. Enough to know? A. No. 

Q. Is there a special writing center? A. There is. 

Q. What is mixed aphasia or paraphasia? A. That T am not 
competent to say. 

Q. What is the cause of this form of aphasia? A. Due to proba¬ 
bly a clot pressure causing a diseased condition of the brain. 
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Q. Where is the lesion in such cases? A. It is on the opposite,— 
the same side, the same side as the hemiplegia. 

Q. The same side as the hemiplegia? A. Yes. 

Q. That may be on the right or left side? A. Yes. 

Q. Hemiplegia means half paralysis? A. Half paralysis. 

Q. Are the problems of aphasia simple or complicated? A. Com¬ 
plicated. 

^ Q. Is the diagnosis of aphasiac conditions easy or difficult? A. 
Not to locate, to locate the aph-sia is difficult, to locate the exact 
lesion is difficult. 

Q. To determine the kind of aphasia, isn’t it difficult? A. That’s 
what I mean it is difficult. 

109 Q. W hat tests should ho applied to determine the kind of 
aphasia, what tests? A. Tests to find out whether it is a 
question of repeating different words. 

Q. Whether it is word a/tpnsin or visiual aphasia? A. Or sensi- 
torv aphasia. 

Q. What tests would you apply? A, For sensitory aphasia, for 
instance, the ticking of a clock to see whether the person knew what 
that was, understood it. 

Q. Are vou familiar with the practice of medicine bv Osier? A. 

T 

I am. 

Q. Is he recognized by the medical profession as a standard au¬ 
thority? A. He is. 

Q. Do you know how many tests he gives as necessary to be ap¬ 
plied in order to determine- A. No, lie gives a good many. 

Q. You don’t recall whether he says it is a difficult thing to de¬ 
termine what kind of aphasia? He says it is difficult sometimes to 
determine the location. 

Q. Location of the lesion? A. Yes. 

Q. But not difficult to determine-A. Yes. difficult to deter¬ 

mine which form of aphasia it is at times. 

Q. You did not apply any of the tests that Mr. Osier gives 
10914 in his work, did you? A. No, I did not. 

Q. Now, why do you attempt to speak then, with the ex¬ 
amination that you made of this woman, why do you attempt to say 
that you think she was incompetent to make a valid deed if you did 
not apply any of these tests that Mr. Osier has given to determine 
what the character of her a/? pa si a was? A. Rimply her general con¬ 
dition gave me that impression. 

Q. May not a person have word blindness or deafness so that they 
comprehend perfectly what they desire to say but are not able to 
select tbe words to express their thought? A. T don’t think so. 

Q. People frequently in speeches make a mistake in a name, use 
one name when they mean another? A. Yes. 

Q. Isn’t that a case where the mind has slipped, case of mind fail¬ 
ure? A. Yes. 

Q. Memory failure? A. Memory failure, yes sir. 

Q. And that may occur with a person of the strongest intellect, 
mav it not? A. Yes, sir. 
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Q. As people pet older their memory of words, of names, for in¬ 
stance, is apt to fail- A. Yes. 

Q. (Continued:) Before memory on other subjects? A. 
110 Yes. 

Q. Does that necessarily involve the mental faculties, a 
failure to recollect names? A. Not necessarily. 

Q. A person may forget the name that he desires to speak, name 
of the person he desires to speak, and still be competent to transact 
business, may he not? A. Yes,—you mean a healthy person? 

Q. Yes, I mean any person, whether thev are healthv or sick? 
A. Yes. 

John B. Kouweniioven, a witness of lawful ape, called for and 
on behalf of the complainant, was duly sworn and testifies as fol¬ 
lows : 


Direct examination by Mr. McDivitt: 

I was acquainted with Mrs. Alice D. Mapaw r in her lifetime. I 
always knew her from about five or six years old. I lived in the 
same town with her, I went to the same church she did. and always 
visited the family off and on. I visited her at Washington. The last 
time that I visited Mrs. Magaw in Washington we went on between 
the holidavs of 1005 and i006. Mv wife and Mr. and Mrs. Van 
Brunt Magaw were with me. When I saw her. Mr. Van Brunt 
Magaw and his wife were in the room, I guess that was the only one. 
I don't think I saw the nurse at all, I don’t remember that I did. 
When we came in Mrs. Magaw said “Do you know John”, and she 
kind of looked at me and she didn’t say whether she did or not, she 
didn’t call me by name but she commenced to say something, but 
I couldn’t understand what it was. She didn’t appear to be 
111 well, you could see she was a sick woman, looked quite feeble. 

I tried to talk with her but I couldn’t make out what she 
meant to sav. she had certain words she put in every once in a while, 
hut I don’t remember what it was now. it did not make anv sense. 

t 

She made gestures, she would keep her hand going once in a while 
as if she wanted to tell us what we ought to see or something that 
wav. She didn't call me bv name, T don’t know whether die knew 
who I was or not. She would sav a few words, vou would think she 
was going to tell you something she knew about, then she would get 
off on something else. What she said did not make sense. I sup¬ 
pose the first time T was with her about half an hour, this first day 
I mean. The next time we were in there a little while, then we went 
in to bid her good-bye before we came away. She talked some time, 
she always had something to say. hut you couldn't make nothing 
out of it. any meaning. 

Q. From your observation of her at these times and your attempt 
to converse with her. what is your opinion as to her capacity to at¬ 
tend to business affairs? 

Question objected to. the witness has not shown such knowledge 
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of Mrs. Magaw’s condition as er.iitles him to give an opinion as to 
her ability to take charge of her affairs. 

A. I don’t think she was fit to do any business with. 
Cross-examination by Mr. Leighton : 

The subjects of my conversation were only asking her about her 
general health and different things about the weather and 
112 one thing and another, you know, I had no business dealings 
with her or nothing of that sort. 1 remained there the first 
time about half an hour, and she seemed from her motions to indi¬ 
cate she wanted me to see certain parts of the city, and she indicated 
to me that she seemed to be kind of wandering in the conversation. 
That is, she would start off all straight and then lose some word. I 
think that appeared to irritate her. She appeared to be conscious 
of the fact that she couldn’t get out what she wanted to say, and 
that’s the way she impressed me. 

Q. While she was conscious of what she desired to say yet she 
couldn’t frame it in speech, couldn’t select the word she wanted to 
express her thought, that’s the way she impressed you, wasn’t it? 
A. Yes, she started to tell you something,and she didn’t end, lost 
herself and you didn’t know what she meant to say to you. Then 
she would start on some other conversation, some other subject. I 
gathered not only from what she said, attempted to say. but also 
from her gestures and words that she wanted us to see something 
but 1 couldn’t say if it was objects in the city or what. I thought it 
kind of worried her and I was glad to get out as soon as I could. 

Bv Mr. McDivitt: 

She didn’t try to say very much while we were there. 

• • 

.John C. Giles, Jr., a witness of lawful age, called for and on be¬ 
half of the complainant, was duly sworn and testifies as follows: 


112 Direct examination bv Mr. McDivitt: 

Mv residence is 1917 Newkirk Avenue, Borough of Brooklyn. I 
visited Mrs. Alice D. Magaw the latter part of April. 1907, at her 
room in La Fetra Hotel in Washington. The nurse was there with 
Mrs. Magaw and 1 was only there for a short while and during that 
time I had a conversation with Mrs. Magaw and Mrs. Magaw didn’t 
seem to.—well, I couldn’t understand what she said. She tried to speak 
several times. 1 don’t know what she attempted to say because 1 
couldn’t understand what she said, about all I reallv could under- 
stand was the word “service”, I could understand that distinctly, 
others I couldn’t really understand. She sat up a* I came in and 
Miss Fague introduced me to Mrs. Magaw and explained that I was 
a young man from Flatbush come to see the girls and that she knew 
Mrs. Magaw would be very sorry that they had left. I came espe¬ 
cially of course, to see the young ladies and they had just left before 
I got there. I couldn’t understand anything she said except a few 
words now and then and the main thing that impressed it upon my 
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memory was “service”. I tried t„ talk with her and understand 

fwV t! 6 i Sal n’n Ut ^ Iss Fa 8 ue would interpret all the answers. In 
fiict I had all the conversation with Miss Fague because I couldn't 
understand anything that Mrs. Magaw said. 

Cross-examination by Air. Reighton : 

.J®”* not relation to the Magaw family. My interview in 
the presence of Mrs. Magaw lasted, to the best of my knowledge and 
belief, about fifteen minutes, [Hissiblv a little more. She 
114 got up as I came in. I had never seen her before. She was 

... .1 l " e 'T ° <1 ,v ? le, tie I ague. She was the only one that 

a< here during my visit The subject of the conversation was 
that the young ladies had left. I didn’t go there to see Mix Magaw 
Mis. Magaw did not remain standing all the time during mv stay 
there. I stayed long enough to sit down. There were several sub- 
jects talked about. Mrs. Magaw tried to express herself several times, 
and what she attempted to say was interpreted by the nurse. 

Q. rrom the interpretation of her answers bv Miss Fague were 
her answers responsive to your questions or to ilie subject of vour 

comersation . A. Miss Fague made the answers. T couldn't* tell 
what Mrs. Magaw meant. 

Q- ' Vere an.v of her words distinguishable or intelligible to you? 
} liie wor< * “service’ was impressed upon mv mind so I will never 
forget it because everything that she tried to say all her sentences 
that she made ended that wav, that word alwavs ended nearly everv- 
thing she said or tried to say. I don’t remember that Mrs Ma«aw 

appeared to be annoyed or irritated that she did not express herself 
as she desired. 

John S. Gardner, a witness of lawful age, called for and on lie- 
half of the complainant, was duly sworn and testified as follows: 

Direct examination by Mr. MoDivrrr: 

l reside at 1250 East 40th Street. Brooklyn, N. Y. 1 am a min¬ 
ister of the gospel. 1 am now the Pastor of the Flatlands 
lb) Dutch Deformed Church. I knew Mrs. Alice 1). Magaw in 
hei lifetime. 1 knew her as being her pastor and going there 
frequently in times of sickness of her husband and at other"times, 
visiting her house. I knew her husband,—buried him. Both he 
and Mrs. Magaw were members of my ehureh they took an interest 
in church affairs. T have been Pastor of that church continuously 
since the death of Mr. Robert Magaw. who died in June. T think 
1887, I have been there since 188ft, in July. To the best of mv 
knowledge and belief the records of my church show that she was a 
member of my church at the time of her death, she hadn’t taken 
her letter away from my church. When Mrs. Magaw visited her 
family in Brooklyn. I sometimes called on her, I don’t know as she 
was ever to see them but what I called on her,—at least I tried to 
make it a point to eall on her everv time. I was well acquainted 
with her. T saw her last sometime in January, 1907, and she died 
I think in August, 1907,—some six months before. I saw her at 






ROBERT MAGAW VS. AMELIA E. HUNTLEY ET AL. 


no 

the La Fetra Hotel where she lived in Washington. 1 saw her in 
her room, she was sitting up in a chair and she certainly appeared 
to me as enfeebled in body and to a certain extent, of course, in 
mind, she certainly was. We talked there, 1 rather think in that 
conversation as far as it was possible, I did the most talking, I wasn’t 
there but a little while, I wasn’t well and coughed all the time and 
my opportunities of seeing her possibly weren’t as good as they might 
have been at some other time. I remember a subject of conversa¬ 
tion between 11 s. 1 recollect that I talked to her about her 

son’s family, 1 recollect that T talked to her about quite a num¬ 
ber,—seme, at least, of the older people in the parish with 
lib whom she had been well acquainted, I recollect those points 
very distinctly. She spoke,—we talked together and she 
didn’t say so very much. The only sentences that I can remember 
that she uttered was simply a sentence,—the church had built a new 
parsonage and she asked me about that parsonage, if we occupied it 
or some such expression as that, and I remember that, because I was 
so surprised at her asking it, and because quite a great deal,—1 think 
I may say the greater part if not all of the conversation beside that,— 
was somewhat to me confused, I couldn’t get hold of it. As I rec¬ 
ollect it it seemed to me that in three-quarters, certainly half of the 
sentences that she used she spoke she used the word “service,” but 
not in a way intelligible to me. T 11 her general actions and appearance 
there was a difference at this interview from what there was when l 
had known her in Brooklyn. She had manifestly failed, very 
markedly,—it always seemed to me and I think f am right, that 
Mrs. Magaw was a woman above the ordinary in intelligence, <&c., 
she compared very, very poorly this time. 


Cross-examination by Mr. Leighton : 

1 couldn’t state exactly how long my interview lasted with her, but 
it was a short time, anywheres from ten possibly to twenty minutes. 
T was there but once in 1907. There were certainly two people if not 
another one in the room besides Mrs. Magaw, but T am not sure about 
that, but there were two and I think they were a Mrs. and Miss Love. 
My recollection is that Miss Fague was not there, they said she had 
been excused and gone out on a walk. 1 don’t think Mrs. La Fetra 
was present, and it seems to me that there was a third person 
117 there but T am not sure about it, if there was. it might have 
been she. 

Q. This remark she made about the parsonage at Flatbush was a 
matter that she introduced herself, wasn’t it? A. As far as I recall 
it was. 

Q. That is, it hadn’t been the subject of your conversation pre¬ 
viously? A. I don’t think it had. 

t J 

Q. As a matter of fact, was there a parsonage, new parsonage? 
A. Yes. It had just been finished. The remark came out and how it 
came and in what conjunction T don’t know, but there was a remark 
made by her in reference to that parsonage. I can’t say that during 
her previous visits in Brooklyn she knew of the fact of there being a 
new parsonage there or that in some way she knew, but, of course, 
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she must have gotten hold of it somehow surely. I can’t tell when 
was the last time I saw her before January, 1907, but I think it was 
when she was on, the last visit that she made here to Brooklyn, to 
Flat lands. I think it was somewhere in the summer of 1905.* She 
was interested in church work matters. No special branch of it, 
interested in all as a general thing, and her husband was likewise 
a member of my church, a prominent member. I always thought 
the relations of Mrs. Magaw and her husband were very close rela¬ 
tions. She thought a great deal of her husband. I don’t really know 
whether she was a woman of strong will, disposed to decide matters 
and to carry out what she purposed. I know oftentimes people 
118 of strong intellect, are people of strong will,—and I wouldn’t 
give much for any person who didn’t have a strong will back 
of them. I don’t know whether she appeared to understand or ap¬ 
preciate my conversation when 1 was talking with her, from her 
conduct and manner in January, 1907. T certainly did not get her 
conversation and how much of mine she understood T wouldn’t want 
to say. I know T left and it weighed on me as it had once or twice 
before, as it did on leaving Mrs. Magaw T had a feeling of sort of 
sorrow that she had seemingly to me changed, deteriorated. She was 
an old woman, she was in the eighties. Comparing her with several 
other parishioners in my church who are over eighty and over 
ninety. T should say the deterioration was other than such as is 
usually incident to age. The deterioration that was in Mrs. Magaw 
was decidedly more than the deterioration that conies from age. T 
don’t know that anyone else attempted any conversation with her 
while T was present, but these people who were present they inter¬ 
preted to me what she said or w'ns trying to say. or at least T presume 
they thought they were interpreting for her. I imagine they were 
used to being with her. 

Q. From their rendition of what she said was it responsive to the 
subject of your conversation as far as you recollect? A. You mean 
by that.—well, of course, the way they tried to interpret it. the way 
they tried to interpret it it came in pretty fairly, pretty fairly well, 
but whether they knew what she was trying to get at T am 
119 sure T don’t know. T imagine that they were doing simply 
the best they could in making their answers and whether thev 
made a mistake or not that’s all there was to it. Thev had no motive 
of doing otherwise as far as I know. T didn’t know these people who 
were there and T don’t know as I have mentioned the right names, 
but I think T have. That is the last I saw of her. 

Redirect examination by Mr. McDivttt : 

In my talk with her about the new parsonage at Flat-lands she did 
not use the word “parsonage” my recollection of it is she used the 
word “house” but T am not sure, but that is my impression. In 
talking about it I think she put words together to make a complete 
sentence by herself, and as T recall, I said before, that was about the 
only thoroughly complete thing that was like her old self and that’s 
the reason that impressed itself so upon my mind. 

Q. Did these other people there help to interpret what she said 
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about the parsonage, as about other things? A. I believe they did 
as it went on because there was scarcely a sentence, as I recall it, but 
what they did help in interpreting. 

Mrs. Matilda W. Magaw, a witness of lawful age, called for 
and on behalf of the complainant, was duly sworn, and testifies a« 
follows: 

Direct examination by Mr. McDivitt: 

1 reside at 1486 Ocean Avenue Brooklyn, N. Y. I am the wife 
of Mr. \ an Brunt Magaw, one of the defendants in this 

120 action. I was very well acquainted with Mrs. Alice D. 
Magaw, my husband’s mother. Always during the summer 

she visited us in Brooklyn during the time that she resided in Wash¬ 
ington, every summer. She generally came on about in May and 
she stayed as late as December,—generally would go home with her. 
She always corresponded with me or my family, regularly with one 
member of the family,—either my husband or my children or my¬ 
self. 1 or my family regularly replied to her letters. Myself and 
my family visited Mrs. Magaw in Washington. I remember the 
time when my husband received a telegram from Washington sug¬ 
gesting his going there about mother. I visited Washington after 
that time. The first time I was there I don’t remember whether 
Miss Fague was there or not because it was right after it happened, 
this trouble, then she talked very little at that time. I think she 
was sitting up. 1 don’t remember about the first time I was there 
whether I talked with Mrs. La Fetra or not. I found mother in a 
way she couldn’t converse with me at all, we tried to talk together 
but it was very hard to understand her and she would use some 
certain word, and we would have to help her out, either I or who¬ 
ever was in the room with her, I don’t remember who it was. I 
tried to talk with her. I don’t remember anything that she tried 
to say or that I said, just at that time. I don’t think she asked 
me any questions to my remembrance. She tried to talk. She 
couldn’t ask how we were, couldn’t call us by name, couldn’t ask how 
any of the family was,—I don’t remember that she asked anything, 
only as we were talking together she would laugh and say "“Yes”, 
and perhaps she would use different words, “promise” or 

121 there was a number of words. I don’t seem to remember 
whether Mrs. La Fetra was in the room at any time during 

this visit with Mrs. Magaw. On this visit I was there one or two 
nights, I am not positive. On my next visit in October I didn’t 
find her any better, Miss Fague was there, I think, and when we 
came in we asked her how she was and of course Miss Fague would 
step right forward and answer us for her, and if I asked her any 
question she would try to say “How is the promise,” and always 
make her hands go and I would say, “Do you mean Van”? “Yes”. 
“And how are they’’? “Who do you mean?” “The promise” I 
would say “Do you mean the children?” “Yes”. Or I would 
have to mention each one by name, she couldn’t answer a question 
in that way. She never repeated any names after me. I don’t 
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„ sh * , k “ e ' v . wl *‘ h <* I «as her daughter-in-law or not if she 

1A h ?,V he *“ and ,he >’ "ould^ay she was tetter'but I couldn’t 
see the difference myself at all she mnldn’t .,«b ,, ’ Ul 1 C0U . n { 

if she asked me she would say “How are the K1n*J?t ^ ues *? ons > 
it would he ^< R]^K^n^n«’ , nr «p». ’ft i ^ lossoms , sometimes 

,i,o« t!»“ Sfcr,., 1 

>P e 'ery sentence two or three tfm« She tried to T 

Mr C 'h' In Det i? mber ’ 1905 - " e " er e there for just a call Mr Ma^ 

rsSrri 1 t° there , The - Mr 

1 >') : no . iit i ■; gentleman who testified here this morn- 
J ~ ,n f; " e very little conversation, we were talkin? to- 

‘•nroiniV’ tr she ;'°V ld f k ,ne <? s she always did how the 

I *“ ' a * s ’ "he couldn t ask any direct question at all Mks 

ague did not at that time sav anythin? about Af»*« \r * T 
wasn't there after that again until,JlZk iTL ^ fiff'W 
I I am not mistaken. I think that was the visit whet. Xwanted 
to know ahont something at home and I suppose she talked with me 
tor an hour to had out about some certain tliin.r it m , me 

*,.,, 1,1 ,„ d , va l ;!R,'AbS 

st «"r ~ “»i ™™i ""'VTv,tak- 

cited over it- ['rlit'"!'.' 'i kn<m ’ s * le became very much ex- 

much provoked with me. At last after'a longLig''tafk^wi t IT 1 jer' I 
said l^o you mean the oT‘inp«t” >tv„,» *? Al ® , " ,l11 -i 

t: titC'r - yeK ':zl! su 

XVtoTr-la? iZ 

19 o . A P ri h i JOb I was there seven or eight times but T 

123 can t give you the dates exactly. I was (her? in Xov4mblr 

19ft 7 T "' US ,u a ' e bc ? u 1906 - 1 vls *ted my mother during the vear 
190,. I was there,—let me see. it was about a month before'shl 
died, in July, on the lbtli of July 1907 I visited tmr k r 

J. 7* "»> i" tlia, yi., I ,l,il," 7* 

if I am not wrong. I can t <av whpth^r \tt. at . ,P ni > 

then or not, in April 1907, but I have never been thereMone ^h^re 
has been one of my family with me alwavs, but I can’t «av in Anril 
I remember there was one time when I had a c“ nveSLn S 
. rs. La Fetra about mother but whether it was just at that time I 
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can t say. It was prior to Mrs. Magawr’s death. We were speaking 
a bout Jiei condition and 1 told her I wanted her to come home with 
me. We wanted her to come home with us and Mrs. La Fetra said 
she would be satisfied,—the way I understood it,—to have her come 
and mother wouldn’t consent, and any wav I spoke,—whether she 
understood me or not,—Mrs. Magaw would say, “No, no” and I 
tried every way to induce her, 1 said to Mrs. La Fetra,—she called 
me down in her room,—I didn’t notice any change in Mrs. Magaw 
from the first time I went there, any change in her talk, she couldn’t 
make me understand her, if she asked a question I would have to 
help her out every time. I did not have a conversation with her 
regarding any matters in Brooklyn besides what I have detailed, not 
to my recollection just now. I have talked to her about the home¬ 
stead being sold, that was the last time I was there, that was just 
near her death. She did not talk at that time. She asked we about 
the “promise”,—that was the time she used the word 
124 “promise” altogether, what they were doing with the 
“promise”. I was left alone with her that evening, my 
daughter was out with Miss Fague, she asked me what about the 
promise . I said \\ hat do you mean” ? “That promise over 
there, that promise”,—I had told her everything that happened 
around home, which I usually did, I said “Do you mean the old 
homestead . ^ es.. 1 said “It has been sold, Mr. Henderson has 

been living there, it has been painted and remodelled and it looks 
quite different”. She says “That’s good”. She said “Whv didn’t 
he tell me?” I said “Who?” “He.” I said “Who do you mean 
Fred?” “No”. I said “Do you mean Van”? “Yes, why didiW 
he tell me . I said ell you what’ ?,—and she couldn’t answer 

any more. Then she would say, “No, not that, I mean the 
promise ’,—she would throw her hands over,—“Those promises 
there”, and I said “Do you mean the ground being sold?” “Yes”. 

I said “That has been sold.” “Why didn’t they do it”? I haven’t 
any idea yet what she wanted, 1 tried to explain it and seemed to 
satisfy her and she would a^k me the question right over again, 
and two hours I sat with her that night, she began to get closer and 
closer to to me until I began to get very nervous and w r as very glad 
when thev came in. I said to Miss I ague “Mother has been w’orrying 
me about two hours about something I don’t understand”. Miss 
Fague said “I am very glad you are in here she has been trying 
that with me a number of times, but I don’t know’ what she w : ants 
and I never found out”. I did not read to my mother while I was 
there. I found Miss Fague reading to her one morning w’hen I came 
^ hi from breakfast. As I went in the room she was reading 
125 from the Bible, I said I would step out for a moment; she 
said “Oh, no, she doesn’t know a word I say”, I said “She 
don’t understand you?” “No” she said, and mother laughed and 
never paid any attention that they had been reading to her at all, 
and we all talked together, the book was closed and no more said 
about it. On my visits to Washington Mrs. La Fetra made things 
pleasant for me, she always made things pleasant. Mother always 
paid our board, with one or two exceptions, when I went down. Of 
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«ourse after she was stricken with this hemorrhage of the brain 

nav h eV an(l°fhe e nrt Pay °u would «° d°"'n to the desk to 

pay it and the Clerk would say, “No, your mother, it would break 

her heart to have you pay it”. I said I didn’t want to do that as 

pav^the toaT d \n thln h ab °T Ut '* an %, way ' She "didn’t let me 
pay the board. Now, when I came up Mrs. La Fetra would sav “I 

want to get some money from Mrs. Magaw to pay for your meals 

at the restaurant , I didn't want it; then Mrs. La Fetra spoke to Mrs 

o!irft"ii an i < * Sa ' < , No "> 5Ir? - Magaw,—” (I was awfully ashamed 
a d ,h|K e<J to !"- v daughter and wouldn’t listen to her),—she would 

mind I’lf'r, the** n' hat 3he . sal . d -. "She can pay it herself’ but never 
nl !j M 1 11 Jf‘ the mo , ne . v out of her after a while”. Mrs. La Fetra 

Tl* d Hi*’ ^1°^' sald ,‘'; She can pay it herself” and I would pav it 

Twhllf^I Inlp‘!f ra """I “y, eVe T '"r d ’ 1 Wil1 eet il out of he ^ « fter 

;* 1 , ' ‘ s:,l<1 lf you do, Mrs. La Fetra, I will not. take it”. I have 
lieaicl mother use profane and indecent language. I have been told 
she used ,* occasionally, but I have heard iiufecent language more 
,*!•’" onteduring this period,—it wasn’t Mrs. Magaw at all 
1-b nho would speak that. way. Mrs. Magaw talked very little 
about her interest in mission work in Washington. Miss 
•ague said very little about it. She mentioned once she had 

don’t t'binTIh J hp hospitals; Mrs Magaw never mentioned it. I 

we t to IvVv Ul< m, y' h,n V° <l0 " i,h '"'ssion work before she 
ueiit to Washington, never at home, I know we had a lady cal line 

an in imate friend of hers wanting us to do something for missions’ 

and she gave .$1. that was all. I have never known her to be inter- 

her ind } d,"n’tT 7'i fr0m the , tin ’ e J ™ acquainted with 
hotel' 1 1 1 thlnk s,le was "uieh, before she went to the La Fetra 

Q. Now, I will ask you what, in your opinion was her mental 
capacity for attending to business of any kind at anv time during 
the period from September, 1905, to the time of her' death? 

question objected to as the witness is not shown to be properly 
qualified to give an opinion touching her capacity. 

A. I don't think she could attend to any business at all I am 
positive she could not she couldn’t talk and couldn’t ask a question, 
could" t call a person by name.—I don’t see how she could attend to 
business. Her sight was very poor. I have talked to Miss Fague 
about her sigh Miss Fague said the same as I do. one eve of 
course, she couldn’t see out of it at all and the other one was’ af¬ 
fected. Mrs. Magaw sometimes used a magnifying glass to read bv 
but latterly she couldn’t read at all. Miss Fague said she couldn't 
read, that s all, whether it was she couldn’t see, I couldn’t tell you 

127 Cross-examination by Mr. Leighton: 

When my husband received this telegram from Mrs. La Fetra 
telling him of his mother s condition, I didn’t go on with him right 
away, I went shortly after, only a short time after it, he and I went 
again to see her. At that time I stopped at the hotel. We re- 
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mained there either one or two nights, I can’t say. I was with mother 
most of the time I was in Washington. I can’t say whether Miss 
1‘ague was there at that time or not. She had one or two nurses but 
whether it was Miss Fague at that first time; I don’t remember 
the names of the nurses. Dr. George Custis was then attending her. 
I believe he had been her physician prior to this time. He had been 
in attendance upon her ever since she lived in the City of Wash¬ 
ington. 1 he la-t time 1 was there she had his son to consult with 
lino, 1 was hi the room at the time he came in. I think the son’s 
name was J. B. Gregg Custis. Those were the only physicians she 
Had so far as I know during her last illness. The condition at the 
lime 1 first saw Mrs. Magaw was such as to require the attendance of 
a nurse nights. She couldn't,—they had to watch her all the time. 
She was sitting up when I was there. Oh, I don’t think she sat up 
nights as well as during the day 1 didn’t stay with her nights, my- 

a. t rf" 1 tl,e 1< .’° l " witl1 her nights, I remained with her 
wliat 1 (lid remain, during the day time. There was always some¬ 
one in the room with her at night, slept on the couch, I think a 
lured nurse. I conversed with my mother-in-law at that time. She 
never could finish her sentence. 1 would help her out. And 

, Jtaj 4 w » s my only way of conversing with her. She would sav 
12S How is— and T would have to help her out. 

Q. Then you say you would have to guess at what she 
desired to sav and von would mention several things and finally hit 
upon the right thing and she would assent to it, is that the wav it 
was? A. Not always. 

Q Did that habit continue so long as you saw her up to the time 
of her death? A. Always. 

Her condition in that, regard did not grow better or worse. I 
never saw any change. She couldn’t talk any better, and couldn’t 
ask questions. The old homestead was her husband’s place. That 
went by will to my husband’s brother, to mother’s youngest son 
under Mr. Robert Magaw’s Mill. He gave it to his youngest son: 
mother, of course had a right there. T couldn’t understand what 
she meant, I didn’t find out although I spent two hours with her. 

I spoke to her about the sale of the place. She asked me how some¬ 
thing was getting along, how the “promise,” and I asked everything 
and finally I mentioned the house. I think she had known about 
the sale of that house prior to mv telling her. She was told at the 
lime it was sold, whether she understood it or not I can’t say. I 
don’t know exactly the time it was sold. I don’t know how long 
it was prior to this conversation I have detailed. She did not seem 
to be dissatisfied that it had been sold. I said it had all been re¬ 
modelled and painted up and it looked like a new home, and she 
said, “That’s good.” I don’t know if she knew what I meant 
129 or not. This incident that I have spoken of about my mother- 
in-law’s declining to pay for my board there was the last 
time I was at the house prior to her death, the last time I saw her 
alive. During that visit we were there three nights. Oh, I spent 
most of the time with her. She tried to talk, that is, made an at¬ 
tempt to talk with me on different subjects. As a general thing 
either the nur-e would ask her something or I would, and she would 
5—2109a 
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hear and join in. That was about a month before she died, in July, 
the 16th and 17th ot July. Referring to the conversation that Mrs. 
La retra reported to me, I was talking with my daughter, as I said* 
I felt mortified to think she would ask her to pay my meals and I 
didn t listen to her, and Mrs. La 1 etra said “Did you hear what she 
said"? and 1 said, “No,” “She said she can pay it hers/ef,—she said 

Never mind, 1 will get it out of her after a while.” I recall noth- 
mg in particular ot the subjects of conversation between myself 
ni the i in-law (hiring this last interview in July, during 
the time ot my last visit, it was only just this general conversation, 
family matters. 1 would try to tell her about each one of the 
family, as long as 1 came in she would stay up, but Miss Fague was 
always ready to ask questions and didn’t give me a chance hardly 
to know whether mother could talk with me. Miss Fague was al- 
wavs there during my stay in July, except she went out and left me 
with her several times. She could not read with a magnifying 
glass after she had this hemorrhage ot the brain, it was before that. 

I don’t think she could read or write after that—1905. 1 believe 

^ she did sign her name titter that, but I saw her try to sign 

L>0 her name one day and she couldn’t do it. That was either 

the first or second time 1 was there after the 10th, Mrs. La 

I I etra brought a check in to her and wanted her to sign it and she 
tried and tried and couldn t do it. It was either the first or second 
time after she had this hemmorrhage. That was 1905 I am speak¬ 
ing of now, she was taken on the 26th and I believe T was there 
shortly afterwards, and Mrs. La Fetra tried to get her to sign a check 
and she couldn't do it, it must have been in September. That was 
the only time I saw her try to write after this trouble. I know she 
signed her name after that, I saw checks with her signature. That’s 
the only one I think she ever did write. At these numerous inter¬ 
views she became very impatient when she couldn’t express what 
she desired to say. sort of irritable. I don’t know that she seemed to 
he conscious of the fact that she wasn’t expressing herself as she 
desired. She would push up towards you, “you do know, you do 
know,” she would say. 

Q. She was conscious, don t you think that she was conscious, 
that she wasn't making herself understood, that she wasn’t express¬ 
ing herself clearly, selecting the right form of speech that she de¬ 
sired? A. I don't know whether I can answer that, I don’t know. 
She was impatient. 1 think it was twice I heard her use indecent 
speech. I can't sav when it was. It wasn’t immediately after she 
was afflicted, I had been there a number of times before I heard 
that, 1 had l>een told she would get impatient and use those vulgar 
words and I had never heard it, but I did afterwards. She 
131 used profanity, so I was told, but T never heard it. And I 
only heard this speech twice, and I can’t recall the time. She 
would get talking and she would use those different words, the 
“spirit” “promise.”—whatever it was. T would try to help her out. 

J would say “I don’t know what you mean,” she would sav “You 
do,”—she would say that every time, acting as though she was pro¬ 
voked. and then in her irritation she uttered this vulgarity. T 
heard her do it twice. 


67 
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Redirect examination by Mr. McDivitt : 

It wasn’t during my last visit, it was before that it must have 
been about 1903 , because it wasn’t the first two visits, she said very 
little, then. Miss Fague told me she had used profane words. I 
didn t hear it, but Miss Fague said she did that often. I was 
acquainted with mother’s handwriting. 

Q. I show you “Complainant’s Ex. No. 1” of May ‘22nd, 1908, 
for identification, and ask you whether or not that letter was in 

your mother’s handwriting? A. It is her writing, that is mother’s 
1 in i hi writing. 

Q. Now, I show you “Complainant’s Ex. No. 2 for ident.” of 
May 22nd, 1908, and ask you in whose handwriting that is (hand- 
ing witness paper) ? A. That is mother’s. 

Q. Was that letter written before or after her hemorrhage of the 
brain that you spoke of? A. She wouldn’t write a letter like that 
before, it must have been written after. 

% I found that letter among Mrs. Magaw’s papers which were 

1^2 brought from Washington. The papers were taken out, 
Miss Fague took them out of Mrs. Magaw’s desk at her room 
m W ashington. I stood by, she handed them to Mr. Magaw and 
he put them in his suitcase and brought them home. I examined 
them myself after I got home and found that letter. 


Recross-examination by Mr. Leighton : 

1 have asked mother to come home to Brooklyn every time I 
was there, from the time she was taken with this trouble. We asked 
her to make her home with us prior to that time. When she first 
left Mrs. Williams’ we didn’t want her to go to the La Fetra, asked 
her to come with us, Mr. Magaw wrote and I wrote. She said the 
climate was better for her in Washington, her health was better, 
we offered her a home told her we offered her the choice of a room, 
she thanked us very much for it, she would spend the summers 
with us, but she would rather be there in the winter. W T e didn’t want 
her to go to the La Fetra Hotel. We didn’t think it was any place for 
her. We told her so, we told her it was no place at the hotel for her. 
We thought she was better off with her children. That she would 
be better cared for by us and by her own family than she would 
with strangers. But she always steadily resisted going home. She 
didn’t want to come only for the summers, she always spent her 
summer with us until 1905, when she was stricken, she was there 
that summer. This paper that was marked “Complainant’s Ex. 
No. 2” of May 22, 1908 for identification, I found among the papers 
of Mrs. Magaw. They were delivered to me by Hettie Fague 
133 after her death. There were no others having her hand¬ 
writing upon them, none that we thought were written after 
she had this trouble. There were other letters, I thought this one 
was written after she had this hemorrhage. There is no date upon 
it and nothing to indicate when it was written. I don’t know as a 
matter of fact when it was written. According to the writing on 
the letter she evidently couldn’t express herself. None of the other 
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letters I found were dated after this trouble in 1905, no, not one 
she jiever wrote to us after that. She did not write to anybody after 


Mabel W. Magaw, a witness of lawful age, called for and on 
l>ehalf of tlie complainant, was duly sworn and testifies as follows: 

Direct examination by Mr. McDivitt: 

I reside at 14S0 Ocean Avenue, Brooklyn, N. Y. with my father. 
1 am not married. I am a granddaughter of Mrs. Alice D. Magaw 
who formerly li\ed in Washington and died there, and was well 
acquainted with her. She visited our house in Brooklyn many 
time.". She spent all her summers with us and every spring and 
fall with my sister and I went down there, very nearly, with a few 
exceptions. After I heard that Mrs. Magaw had been taken sick 
in 1005, 1 made my first visit to her, in April, 1906, I think. At 
that time she was very much changed; when we went in she 
usually,—she had always before come up to us and kissed us and 
^ appeared very glad to see us and asked after all the family. 
114 and this time she sat in a chair by the window and she seemed 
\ cry much dazed, she didn t seem to realize who it was. I 
think she knew it was some one dear to her, w’e went up to her and 
we kissed her and asked her how she was, and she couldn’t tell 
iis. and I let tie told us she was very much better and we tried to 
imagine that she was, but she didn't seem so to us. After this 
visit we were there two weeks more or less. We stayed at the hotel, 
we had rooms on the same lloor with grandma, we saw her frequently 
during those two weeks, we were in her room all day long except 
when we were out. She formerly’.—she had been very much inter¬ 
ested in everything we did, and we tried to tell her what had gone 
on since we had seen her before, but it seemed to w’orrv her, she 
couldn t understand what we said so we made up our minds we 
would tell her just as little as possible, she couldn’t understand. If 
we were going out anywhere and we told her, she would be awfully 
afraid that we couldn’t get there the right wav, and she would try 
to tell us,—take this car and that car.—couldn’t tell what she meant. 
One day we were going down to the Capitol and she seemed to 
realize we were, she understood we were going there, we told bel¬ 
aud she said “Well, take the F Street,” No, she said “Take the 
Spirit” and it will take you to the Heavenly Gates,”—something of 
that sort.—you could never understand exactly what she meant. 
She pointed out of the window down toward the Capitol. She 
talked of lots of things. She might want something she w’ould say 
“Where is it”? and you would say “Do you mean this,”—“that,”— 

or sixty’ things and she w’ould sav 
13o “No” No. isn’t it too funny I can’t tell,” and you might 
happen to strike the thing, at least she would seem satisfied, 
she would say, “Yes, that’s what I mean,” and appear satisfied,— 
and you might not happen to. She might give it up or you might 
give it up. I was very often unable to guess what she meant. When 
we first went there she seemed to think it was her duty to entertain 
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us and she would try to tell us long stories, but she couldn't and 
so after a while, after we had been there a few days, she would sit 

silent all day long, every once in a while she would say some little 
thing. 

ir ’ kite y° u were ^ lere ( ^d your grandmother utter any in¬ 
telligible sentence alone which you could understand? A." She 
would say \\ hat is it,’ —“\\ bo is it,”—nothing more than that. 
I . wa * ^ere with my mother in November, went down November 
bth, 1906, I think we were there three nights at this time. I saw 
m y grandmother then. Miss Fague joined in the conversation, she 
talked all the time, she was very talkative,—let me see, that was 
when I was there over my birthday and they tried to get Grandma 
to have her pictures taken, and when they found out it was my 
birthday they said it was just the time for her to go and have them 
taken for me. So we had to coax and coax and coax and at last 
we g°t her to go, to have her picture taken, it was some photographic 
studio on the corner of Pennsylvania Avenue and J Street T don’t 
remember the name. She went with us.—we walked there, she 
went with my mother and Miss Fague and Mrs. and Miss Love and 
I* She said it was silly to have her picture taken, she said 
ld6 You are so silly.” She tried to tell me a story one day 
about a nurse she had had after her first attack and she 
wasn t very much pleased with this nurse—I‘don’t remember her 
words, the only part of the story I remember in her own words was 
at the end, she was very much provoked at something the nurse had 
done, they had gone out for a walk, when they came hack to the 
room she said, “Now, I am a lady, now you go,”—she was very much 
provoked with her, that’s all I remember in her own words of the 
story. Tn telling the story she did not talk in ordinary smooth 
language. Miss Fague had told us the story several times before; 
she told it in her own way. I think every little while, Miss Fague 
would tell us, “She means this,” or “She means that,”—we couldn’t 
have understood it else. Miss Fague had heard it several times 
l^fore. I couldn’t have understood if she hadn’t been there to 
interpret, yes, I couldn’t have understood it. I very often talked with 
Grandmother alone, T was not able to understand what she said 
then. T couldn’t understand, I would have to ask her over and 
over and over, I would imagine I knew what she meant. I was 
there for two weeks in April, 1907, at this visit in April, 1907 
she looked older and weaker, she had failed a great deal, we thought, 
she was not able to talk any better, there were some days she would 
talk better than others, probably on account of her physical con¬ 
dition. She would say the word “blossom” “spirit,” “mercy” “Holy 
Ghost” or “La Fetra.” always something from the Bible excepting 
“La Fetra.” She would say “Where is the spirit,” or it may be anv 
of those other words, she might mean one of us or she might 
137 mean some thing. Why, she never uttered a sentence without 
using one of those words since her attack. I have heard her 
use profane or indecent words, I think I have heard that a great 
many times, perhaps at all my visits there. Before her attack she 
did not commonly use such words she was very careful and did not 
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very often use them after her attack. Referring to April 1907, Mrs. 
La Fetra was very often in the room, she came up always every dav 
for a little visit and ITettie was there all the time, we talked a great 
fteal. Hetty was jolly and very talkative, Grandma didn’t talk much, 
hverv time we made her a visit we tried to coax her to come home 

to Brooklyn with us, she would say that she would wait until she 
could talk better. 

Q. \Y ell. now. I want to get her words.—did she say it that way? 
A. She would sav “TTe says it will come”.—T can’t think of her exact 
unr* i.. J think that she meant the doctor thouirht it would come all 
rirdit. her speech would come back in the end. I can’t giye her exact 

i'oA- t T ?ay that is what T ^ink she meant. At this visit in April, 
L ’h i very often sat down and talked with her and tried to convey 
something to her. T tried to tell her of things. I would try to tell her 
of lots of things. I can’t think exactly how I would try’to tell her. 
W hen I told her things she never understood me right away. I would 
sav it over and over and over and perhaps she wouldn’t know then. 
'' . T ] * was talking to her T sometimes thought she understood what 

I said, understood the meaning of what T said. I did not see her 
after that visit of April, 1907, until after she was brought home 
dead * T dldn,t see her in Washington after that. 

Q T ask you whether at any time during the period from 
September. 1905, to the time of her death, she uttered an 
intelligible sentence without the assistance of anv one else. 

Question objected to as leading. 

A Nothing longer than “Who is it”, or “What is it”. She never 
called me by name, not after her attack. She always called me bv 
name before that: the only person she called bv name was Mrs. La 
Fetra. she would say “Mrs. La Fetra”, that’s the only name she could 

Hettie’s name but she never got anv closer 
than Ettie she would say “That girl over there” pointing to the 
couch where Ilettie used to sleep. “Where is she: that girl over there” 
but she eouldn t. say her name. Sometimes if she would want to 
know where some of them were, if Clara was out of the room she 
would say \\ here is your husband”,—“Where is vour wife” she 
said that to me or to my sister if she wanted to know where the other 

nw'T i • T!° r ' ms not married > 1 ™*wld say “Do vou mean 
S l vL u” 1 T ^ 0r no V T1 ) at "'«>• of taking commenced 
5 w R u"t f rl hpr attack and continued until the last time 
sh? ,J?w k' r• l ' n attempt to read to my grandmother one day, 
no u. ed to be fond of having the newspaper read to her. so I picked 

stand 0n °I a - y - I u ta a-J 1 , in t0 read . but I found she couldn’t under' 
.tend an\thing, she didn t appear interested so T gave it up Well 

at first she would say “What is it”, or “Who is if.-shTcouldn't 

understand, she usually grew tired. Miss Fague read to her. she used 

m !L r TV i Bl hie 'normngs and they had several little devo- 
139 tional books that they read. Miss Fague said she didn't 
think Grandma understood anything she said This was 
during one of the visits, I don’t remember which. I think she said 
it more than once. I cannot place the time any closer. Tt might 
have been at any or each of these visits in 1906 and 1907. We were 
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there at Hettie’s birthday, Grandma had given her Five Dollars, she 
said she thought it was very nice of her,—Grandma. She never 
mentioned her business to us. Miss Fague always said she would 
like to have a house to live in when she grew old, she was saving up 
money to buy a house. That might have been said in the presence 
of Mrs. Magaw, it probably was, because Grandma was generally in 
the room, she didn’t take part in the conversation or show any in¬ 
terest — it. Grandma didn't call Miss Fague by any name, when 
she wanted her she would say, “Where is she, where is that girl”. 
During my visit in April, 1907 Grandmother appeared to be much 
feebler than she had been before. 

Q. In your opinion, what was her capacity for attending to her 
business affairs? A. I don’t see how she could do anything, how she 
could attend to her business at all, she couldn’t make herself under¬ 
stood, she couldn’t make known what she wanted to express. 

Question and answer objected to, this witness not having shown 
sufficient knowledge of the condition of Mrs. Magaw to give an 
opinion touching her capacity. 

During the visit of April, 1907, to which I have referred there was 
no way of telling that Grandma knew who I was. I saw her every 
day during that two weeks. We spent all the time we were 

140 in the hotel in her room. At that time she was able to take 
care of herself. She had a nurse, Miss Fague. Miss Fague 

remained with her night and day, she had her couch in the same 
room at night, she couldn’t even dress herself, she tried several times 
when she didn’t come up from breakfast in time but she couldn’t 
get her clothes on right. At that visit I did not see her read any, 
she never took up a paper or a book, she couldn’t see, she couldn’t 
even see with a strong magnifying glass. I did not see her try to. 
Miss Fague said Grandmother could not see to read. 

Q. I show you “Complainant’s Exhibit No. 2 for identification” 
of May 22nd, 1908, and ask whether you ever saw that letter before 
(handing witness paper)? A. Yes. I have seen it before. I am 
familiar with Grandmother’s handwriting, we corresponded regu¬ 
larly. I know whether that is in her handwriting or not; it is her 
writing, it isn’t the sort of a letter she used to write, she was a very 
well educated woman, her letters were very interesting and entertain¬ 
ing,—that is the way she used to talk. I have some letters written 
before her attack but I can’t remember how close to it they were. 
They were written before, I have several. 

Q. I ask you to read this “Complainant’s Exhibit No. 2 for identi¬ 
fication” of May 22nd, 1908, and say whether or not it reads as Mrs. 
Magaw talked during your visit of April. 1907? A. It reads very 
much as she talked. 

141 Cross-examination by Mr. Leighton: 

I spoke of three visits that I made to Grandmother after her at¬ 
tack in 1905, that’s all I have referred to. One of those visits, the 
middle one. I spoke of a birthday, that was in November, 1906. I 
have no objection to stating how old I was then, I was twenty-one, 
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that was the time that Grandmother went out and had her picture 
taken for me. I know who made up the party, that went out with 
her, yes, my mother, and Mrs. and Miss Love, Miss Fague and 
Grandma and I. Mrs. and Miss Love had the room next to Grand¬ 
ma’s. they were simply friends of hers. We went about three blocks. 
Grandmother walked there and back. After we had had the pictures 
taken we all took a trip to Great Falls, she went with us to Great 

ear, it takes about an hour and a quarter to get 
there, took the trolley car out. we had lunch there and I imagine we 
got back about three in the afternoon. 

Q. Was that the only time during this visit or either of the other 
two visits that your grandmother went out with you? A. T believe 
she went out driving with me several times. Yes, we would coax her 
but she wouldn’t go; we couldn’t get her out. I am not positive 
whether she went out driving in April, 1007, during my visit there 
at that time, she may have. I remained in the hotel at each of these 
three visits the La Fetra Hotel, all of the time. I had conversations 
myself with Grandmother every day. Sometimes she used indecent 
expressions once or twice during the conversation with me. She has 
used those expressions in conversation with me. She had 

142 used those expressions in conversations with me and I have 
heard her with TTettie and other people. 

Q. That was when she was endeavoring to say something and 
failed in selecting the right word to express what she desired to ex¬ 
press. wasn’t it, it arose in that way? A. Not necessarily. 

Q. Wasn’t it a manifestation of irritation on her part? A. She 
seemed to be irritated, or she may have said it in fun, laughing. Be¬ 
fore her attack she was not accustomed to use indecent expressions 
laughing, in fun. no indeed. After the attack I have heard her do 
it in that way several times in the presence of people other than my¬ 
self. Tn the presence of Miss Fague. T think Miss Lewis has been 
there. TTettie would sav, “oh, you are naughty now” and Grandma 
would laugh. She did not know—appreciate what Miss TTettie told 
her. her reproof about it. T don’t know why she would laugh but she 
laughed after TTettie would speak to her. called her attention to it. 
Sho might laugh and say, “oh, you are too funny”. 

Q. A on say that she seemed to understand when vou would help 
her out. you thought the subject of your conversation was appre¬ 
ciated. didn’t you. when you would help her out? A. She might 
ha^e some faint inkling, it. might be very hazv, she wouldn’t know 
entirely everything T would say,—-at leastT thought she might know 
T thought from the way she acted she might know. 

Q. W hat was said that led you to believe she knew what you were 
talking about or she was talking about, the subject of the 

143 conversation. A. Tf T would mention a certain thing and she 
„ had asked for something and I would say,—“Ts it this or 

that T might mention a certain thing and she would sav ve^ and 
sit back in her chair and seem satisfied. 

Q. And if she wasn’t satisfied she showed a dissatisfaction and 
kept on until she was satisfied and got the right thing? A. No not 
•dwavs. 
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Q. Sometimes she would be dissatisfied and give it up, would she, 
not trying to make herself understood? A. She would sit back in 
her chair and say ‘‘No, no, too funny, it is too funny, can’t tell.” I 
have opened the door and seen Miss Fangue reading in the morning 
but I would always go away and wait until they were finished. I 
never was there while she was conducting the reading exercises in the 
morning. I would leave them quite alone. 

Q. Do you know whether Ilettie was in the habit of reading after 
this attack to your grandmother, in the newspapers, or anything but 
religious books? A. She read the Bible,—no, she didn’t read the 
newspaper latterly because she said Grandma didn’t understand 
anything she said and she didn’t want to hurt her eyes reading. 
Referring to the subjects of conversation between myself and Grand¬ 
mother when we were together during these visits, she might say 
“How are they,”—T wouldn’t know who she meant, T would men¬ 
tion a great many people, perhaps I would say “Do you mean 
Rob.”—my cousin.—and she might say. “Yes,”—“Are they 

144 well?”.—she would say “Yes,”—I would say “He is well.”— 
I can t think of anything special. And on such occasions I 

would mention the names of different members of the family to see 
if she meant such a one. Sometimes she would say that she did 
and other times she didn’t. Sometimes after I thought we had 
selected the right one, she had said yes, she would talk awhile, then 
she would say, “No, that’s not what I meant, no.” T say I always 
urged her to come home with us. Every time that we went there we 
tried to coax her to come home with us, early in the summer just 
before her usual visit, verv often she did come home with us and I 
did this i >rior to her being taken sick in 1005 as well as afterwards. 
Her last visit she went home with us after our visit there. Some¬ 
times she would say, “Well, I will see, T will see,” but she never in 
fact came, she said she would like to come, she would like very 
much to come.—that’s the way we understood it in her own way 
after her attack. Prior to that she never indicated any purpose to 
come and live with mv father or any member of mv family for all 
of the time she said it didn’t agree with her in Brooklvn That’s 
the reason she gave for not desiring to come and live with my 
father, because it didn’t agree with her. she said she would like to 
make it her home there. She didn’t indicate any purpose to come 
not to live with us at all times, if she stayed anv later than the latter 
part of August she would get this terrible cough and it would take 
half of the winter for it to wear off. she couldn’t stay with us. Miss 
Fague was a very good nurse, she was impetuous, sometimes she 
would become provoked, things Grandma would sav, we would say. 
“You know Grandma doesn’t mean it, she doesn’t know what 

145 she is saying.” She would say, “That is so,” but she attended 
her faithfully during all the time of Grandmother’s illness. 


from the time she was employed until Grandmother’s death. This 
conversation about Miss Fague saving money for a house must have 
come up. by her volunteering the information to me. I wouldn’t 
speak of it first. T don’t know why she said it, it was done in the 
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presence of Grandmother. I don’t remember whether Grandmother 
showed that she heard it or paid any attention to it. 

Q. Apparently, did Miss Fague speak in that way so vour Grand- 
mother nnght hear it? A. I didn’t think about it at'the time. 

Q. Did voti aftenvards? A. No, I didn’t, she may have, I don’t 
know. Mrs. La Petra was very kind to Grandmother, during all 
the time she was there, she made a great deal of Grandma, she used 
to come in and say how much she loved her, she used to come in and 
say how much she thought of us, she liked us. Grandmother 
thought a great deal of Mrs. La Fetra, she would pretend so, Mrs. 
La Fetra would love her and kiss her and Grandma would sav, “Oh, 
you arc so silly.” Grandmother would say that. Grandmother said 
I was “Silly” when I wanted her to have her picture taken. 

Redirect examination. 

Bv Mr. McDivitt: 

I have a record of three visits that I made to Grandmother from 
September. 100.) to the time of her death. I was there in March 
and November, 1900 and in April, of 1907. She looked weaker and 
older each time I saw her.—feebler. I never heard Grand- 
140 mother say that she wanted to do something for Ilettie, re¬ 
ferring to Miss Fague. I never heard Mrs. La Fetra or Miss 
Fague say that Grandmother said that. 

Recross-examination. 

By Mr. Leighton : 

I suppose this controversy has been spoken of quite often in my 
famih. we discussed it last night, myself and father and mother went 
over what T was going to say. 

Charles L. Banes, a witness of lawful age, was called for ami on 
behalf of the complainant and testifies as follows: 

Direct examination. 

By Mr. McDivitt: 

My name is Charles E. Banes. I reside in Washington. Mv 
business is real estate. I was acquainted with Mrs. Alice D. Magaw 
in her lifetime. During her residence at the La Fetra Hotel in 
\\ ashing ton. I was her agent for her property she had here. I knew 
her. 1 guess 12 or 15 years. T was agent for her all that time. I 
can’t give the exact date here, but I judge that mv agenev continued 
to within a year of her death. 

Q. When you saw her last what was her condition? 

Mi\ Leighton : T object to that question, for her condition at that 
time is too remote to have any bearing upon the question at issue 
here, and further the witness is not a physician and is not. there¬ 
fore qualified to testify. 

Q. A\ hen you saw her last at the Hotel within a vear of her death 
what was her mental condition? A. She was out of her mind. 
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Mr. Leighton : I object to that answer, as the witness is 

147 not competent to testify in any way as to her mind, except 
as associated with the facts. 

She didn’t say much, because she couldn’t connect her words in 
talking to me. She commenced to talk about her Heavenly Father 
in Heaven, and I didn’t stay there any longer than I could help. 

Q. Did you see her more than once within a few months of her 
death ? 

Mr. Leighton : The witness has not testified that he saw her 
within a few months from her death, and the question is, therefore, 
leading. 

A. I saw her twice, the second time 1 went there I simply called 
in to see how she was—how she was getting along. I just told you 
she couldn't talk very well, couldn’t connect her words. I don’t 
remember what I tried to talk about. She didn’t seem to under¬ 
stand. and I didn’t stav but probablv five minutes. 

Q. II ow did you come to give up her affairs? A. I got word one 
day in mv office that somebodv wanted to see me at La Fetra’s Hotel, 
that Mrs. La Fetra wanted to see me. I went down there, walked 
into the hall, some lady came up to me, and I asked for Mrs. La 
Fetra. She said. “I am Mrs. La Fetra.” T asked “Do you want to 
see me.” She said “Yes, I want to see you about Mrs. Magaw’s prop¬ 
erty up on B Street. It is vacant and in bad condition.” I said, 
“I don’t consider the house in bad condition, because I was in the 
house three or four days before and looked over it.” I was around 
there every day, as I wa-' building $156,000 worth of prop- 

148 ertv in the same block and I dropped in to look at Mrs. Ma¬ 
gaw’s house. Mrs. La Fetra said, “You have too much busi¬ 
ness to look into it” and I said, “T don’t think I have because I took 
the trouble to go in and look at it.” About two or three days after¬ 
wards T received a note to turn the property over to Mr. Forrest, but 

T couldn’t do that unless I had some authoritv. T consulted Mr. 

#/ 

Williamson, and he told me to get an order from Mrs. Magaw’s son, 
and I told Mr. Forrest that, and he wrote up the order and got it 
signed, and then I turned the property over to Mr. Forrest, not to 
Mrs. Magaw personally. 

Q. Did Mrs. La Fetra say, or did she not say. at that interview 
anything about your giving up the affairs? 

Mr. Leighton : I object to the question as leading. 

A. She said that I had too much business to attend to the prop- 
ertv. 

Q. Was her manner pleasant? A. Kind of bossy—kind of or¬ 
dering people around. T don’t think that I saw Mrs. Magaw more 
than three or four times within the last two years of her life. She 
usually went away in the summer-time to Brooklyn, and I had no 
occasion to see her about anything, except to send her a check every 
month and a statement. She came in to see me two or three times. 
The last time T went there I simply stopped in to see how she was, 
but generally I went there to transact business. 
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Q. \\hat in your opinion was lier capacity to transact business 
generally within the last year of her life' ' 

1 ,q Mr , Le k>htox: I object to the question, because the wit- 
149 ness has not shown any knowledge of her condition or testi- 

.. . ®ny state of facts which entitles him to state her con¬ 

dition m his opinion. 

A I don't think she was competent to attend to business—tlic 
last time I saw her especially. ,,l< 

Cross-examination. 

By Mr. Leighton : 

My memory is that I saw Mrs. Magaw not more than three or four 
imes during the hist period of her life. T don’t ineludetlute times 
.he came to the office. I mean T think I went to the L a Fetra Hotel 
thiee or four times within the period of one year prior to her death 
Once I saw her at Mrs. \\ illiams’ when she lived on Capitol Hill. I 
'V‘ nt to see her three or four times within the last two vears The la«t 
time 1 saw her was before 1 was discharged as her agent. 1 never 
niw her after I discontinued collecting the rents. T do not remember 

if I u X ! /ti t0 t ffi t 1 {ho °R enc y» hl,t could easily tell 

if nas at the office. I think it was within a vear. T never saw her 

after that day. don't remember that I did/ I couldn’t tell when 

was the last time before that, that 1 saw her. Whenever T went to <ec 

tier, it was on matters of business connected wtih her property Ex 

cept once or twice when I just stopped in to see how she was. ’ When 

. ( * an,c ’/ij from Brooklyn T usually stopped to see her. in a 

social way 1 he last time T had any conversation with her was just 

before—-well, it was within three or four months of the time she 

died In the La Fetra Hotel in the parlor, I think there were 

lot) two or three ladies in the parlor. I sent up for her and she 

came down. I tried to talk with her there. I don’t remember 

what was the subject of our conversation. I tried to talk in a general 

way about, her health. She couldn’t talk business at all T can't 

tell just exactly what I said. T saw her about five minutes I mav 

have seen Mrs. La Fetra at this time but I didn't know her if die was 

there when I was talking with Mrs. Magaw. This was before T 

stopped collecting the rents. T can’t tell just how long before T 

might have seen her two or three times within a year, but T don’t 

know when it was. I don’t recollect any other conversation I tried 

to have with her at the time before this t have mentioned. The last 

time T saw her she was not very well. T was simply collecting rents. 

That was all the business. I simply sent her a statement and check 

every month until I was discharged as agent. Mrs. Magaw was a 

woman of strong character when she was in good health. A woman 

of intelligence, capable of managing affairs and knowing what she 

wanted to do. disposed to do it and have her own way when she had 

made up her mind. Naturally a woman of force. ‘ Mrs. La Fetra 

seemed to have a whole lot to say about my discharge as agent and I 

thought she was responsible for my discharge. It didn’t make much 

difference to me. I could stand the loss of that business. I never 
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heard tell of the Magaw boys. I saw a gentleman by the name of 
Magaw after Mrs. Magaw died. He came into my office, but before 
that I had never seen any of them. Originally Mrs. Magaw herself 
came up there and brought the papers from some real estate man 
on F Street years ago. I also sold some property to the 
lol Terminal Company here for her. I can’t tell just when— 
when they were buying up property there. Quite a long time 
before her death. I was then her agent. After I ceased to collect 
her rents, I had no further business relations with her. 


Mrs. Anna Love a witness of lawful age, was called for and on 
behalf of the complainant, and testified as follows: 


By Mr. McDivitt: 

My name is Mrs. Anna Love. 1 reside now at the Brunswick, 
in Washington, on I Street, near 14th. I formerly lived at the La 
Fetra Hotel. 1 was acquainted with Mrs. Alice D. Magaw in her 
lifetime. I lived at the hotel three or more years, while Mrs. Magaw 
lived there. \Y e left the hotel on the 1st of May 1007. I gave up my 
rooms at that time. During the last year or two that I was at the 
hotel T saw Mrs. Magaw sometimes once a day and sometimes more. 
Almost every day, except one time when I was sick. I was away 
from the hotel about a month. From the 1st of January, 1907 until 
I left the hotel, Mrs. Magaw was in very feeble health. Dr. Custis 
told me it was a clot of blood on the brain. 


Mr. Leighton: The answer is objected to as hearsay, and I shall 
move to strike it out. 


During this time in 1907, we couldn't carry on a very lengthy con¬ 
versation with her. She was not in condition to talk much. Toward 
the latter part of our visits Miss Fague would say, “These are 
1 -">2 your best friends" when my daughter and myself would go 

in there. She didn’t seem to know us at first, but afterwards 
recognized us. She liked company very well, and was pleased to have 
any one call. She tried to talk when I was there. I cannot describe 
how she tried to talk. During the time she was sick she never used 
the right words when she was talking, or very rarely used them, 
when she wanted to express herself. I was out of the city when she 
was first taken sick in August 1905—I first saw her after she was 
taken sick, in September 1905. From that time until the time I left 
the hotel, Mrs. Magaw’s condition did not improve. She was more 
feeble, was very, very feeble. Sometimes she would use the word 
“Promise”. She would say, “My promise, my promise”. I suppose 
she meant her mind. She also used the word “Kingdom”. During 
my talks with her sometimes I think she understood what I said, I 
am not sure, but sometimes she seemed to understand, but still I am 
not sure. I was with her alone very frequently. 

Q. At those times without any suggestion from you, she was able 
to utter complete sentences? 

Mr. Leighton: T object to the question as leading and suggestive. 

A. No. 1 cannot tell more in detail how she would talk and act. 
She talked at random at times. Sometimes she would try to talk, 
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but she couldn’t use the correct words. She was not able to read. 
Jlcr eye-sight was very poor. Her hearing was pretty good. She 
was not able to take care of herself or dress herself." Miss Fague 
said she was helpless. Nothing was said about her understanding 
when she was read to. I read the newspaper to her once or 
lo.S twice, I think. J he last time that I read to her she said she 
. < Ik In t understand it, or made me believe she didn't under- 
staml it. She shook her head and put her hand out as though she 
(hdn t understand it. That was about two months before T left the 
hotel. After I left the hotel I saw her about three times—on the 
ast day of July. We left the city on the first of August. I remember 

the fact that she executed a deed. T remember the occasion of hear¬ 
ing about it. 

Q. \\ hat was Mrs. Magaw s condition then as compared with her 
condition a few months before? A. Well. I thought she was in a 
very feeble state. 

Q. Mentally, as well as physically? 

Mi. Leighton : 1 he question is objected to as leading. 

A. Yes. I remember when she executed the codicil to her will_ 

the occasion of it. I was present at the time. I do not know who was 
present only what 1 heard afterward. 1 had some conversation about 

it with Mrs. La ketra. 81ic came to our room and wanted us to be_ 

my daughter and myself to be witnesses to the codicil. Mrs. La 
Fetra wanted us to be witnesses to the codicil and I refused. I told 
her I thought it would make trouble, and I thought I would not do 
it. . I thought it would make trouble l>ecause I know of a case 
similar to that, where it delayed the settlement of the estate for five 
years. 1 mean trouble for the Magaw family. At that time Mrs. 
Magaw was in a very feeble state I thought. In my opinion, at that 
time she was not capable mentally of transacting business or of 
making a valid will. I saw her in the evening of that day. She was 
in her room. I observed nothing unusual. She fried to talk 
L~>4 as usual. T didn’t understand anything that she said. She 
did not speak of the codicil, nothing was said of that. She 
had previously spoken to me about Miss Fague but I can’t remember. 
She used to talk of Miss Fague occasionally. I can’t remember 
exactly what it was. Before Mrs. Magaw signed the codicil I heard 
that she was going to sign a codicil or make a new will. I heard it 
from Miss Lewis. 

Q. What did Miss Lewis say about it? 

Mr. Leighton : I object, as it is not important what Miss Lewis 
said. She is not a defendant here, and what she said is not relevant. 

A. Well, she said that they were going to have a codicil made to 
Mrs. Magaw’s will. 

Q. For what purpose? 

Mr. Leighton : I object to that as hearsay. 

Q. Can’t you remember, Mrs. Love? A. I don’t believe I can 

verv well. 

«/ 

Q. Did you say anything to Miss Lewis at this time about the 
codicil, or making of the codicil? 
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Mr. Leigiiton: Same objection. 

A. I didn’t think it was right. 

Q. What did you say to Miss Lewis? 

Mr. Leighton: Same objection. 

A. That was all. 

Q. That you didn’t think it was right? 
it was right. 

Mr. Leighton: Same objection. 


A. That I didn’t think 


Q. Did you tell her why? A. Well, she knew why, that the old 
lady was not in condition to have her will tampered with, 
loo When Mrs. La Fetra asked me to be a witness to the codicil, 
1 told her why I did not care to be a witness. I told her 1 
thought it would make trouble. 1 don’t remember that there was 
anything else said. Mrs. La Fetra replied that she couldn't help it 
if it did. 1 told Mrs. La Fetra why I thought it would make trouble. 
1 told her 1 had known of a case something similar, and it delayed 
the settlement for years. Some of the heirs wanted the whole of the 


estate, and it was delayed on that account. There was a lawsuit 


over it. The case 1 spoke of 
that it delayed the settlement. 


was similar to Mrs. Magaw’s case in 
That’s all. 1 have no other mean¬ 


ing. It just delayed the settlement because some contested the will. 
They didn’t want the will to stand—some of the heirs, I have heard 


Mrs. Magaw refer to Howers or plants standing in her window. She 
would say the “angels” sometimes the “promise” and sometimes the 
“kingdom”. At these times she pointed indicating what she re¬ 
ferred to. She indicated the plants frequently during the last year of 
her life she referred to the plants in that way. Mrs. Magaw gen¬ 
erally sat in her chair during the last six months of her life when I 
was talking with her. She sat still so far as I remember. She moved 
her hands and feet in a natural way. There didn’t seem to me to be 


anything unnatural. She took hold of her dress just so. (Witness 
indicates by clutching or pulling her dress up with her fingers.) 
She did that frequently, several times, I guess, while I was in the 
room, within half an hour, say. That was before 1 left the hotel. 


Q. Did she have any other motions or movements of her 
156 body or her eyes, or her hands. A. No. With reference to 
the general expression of her face, well, until she was stricken 
she was a very intelligent old lady. After that she sometimes would 
have a vacant look. At the time the codicil was signed, on that day 
I didn’t see her at the time the codicil was signed, but I saw her 
later, and she seemed to be composed. In May after I left the hotel 
it was very warm and she complained of the heat. She seemed to 
be-suffering from the heat when I called. I have known Mrs. La 
Fetra pretty nearly eight years, I think. Not quite eight years. I 
think she is a bright smart woman. As far as I know she was very 
kind to Mrs. Magaw. Mrs. Magaw liked her very much apparently. 
Mrs. La Fetra was always a busy woman, I should think she was a 
woman of strong, positive character. Her son, was at the head of 
the hotel. I presume Mrs. La Fetra had something to do with the 
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hotel, but I am not positive. I believe Mrs. La Fetra was always 

in good health while I was there. Sometimes she would have link, 
spells. 


Cross-examination. 

By Mr. Leighton : 

When I and my daughter, or any of her friends, came into the 
room where Mrs. Magaw was, she seemed to be pleased. It didn’t 
matter whether it was myself and daughter or strangers that would 
call Mie was always pleased to have company. Her face would 
brighten up. In her attempts at speech sometimes she appeared to 
be conscious that she had made a mistake in not speaking 
Lx the right word. At those times she manifested impatience at 
not being able to catch the word that she wanted. For in¬ 
stance when she would point to the tlower plants on the window-sill 
and mix all them, she would laugh over it. 1 don t know whether 
she laughed at her mistake, hut she would laugh. Sometimes her 
mistakes in miscalling things would lead her to an irritable con¬ 
dition. and sometimes she would laugh ; 1 spoke of reading to her, 

I mad to her only very small paragraphs in the paper once or twice, 
and she would tell me or point that she conldn t understand it. 1 
inferred that she didn't understand it. It might have been that she 
did not desire the reading continued. I know she made a gesture. 

Q. You don t know whether she didn't understand, or that she 
may have desired the reading discontinued? A. It might have. I 
went away in May of the year she died and I saw her but three or 
four times afterwards. I came to the hotel for the purpose of seeing 
her. The last time I saw her I think she was worse than she had 
been. It was duly 31, 190/. I did not attempt any conversation 
with her at that time, very little. Miss Fague and my daughter were 
present besides myself. I can’t remember whether what she said 
about Miss Fague was complimentary or otherwise. A few times 1 
think she didn't like the way she acted, that she was out too much. 
Miss Fague was in attendance upon her night and day. She had 
no other nurse during the months of her last illness.‘ Before she 
had this stroke, Mrs. Magaw talked to me of her property and busi¬ 
ness a flairs. She said that she had made a will. She said 
L58 she owned three small houses. But I don’t think she spoke 
to me about her property or business affairs after that time. 

I did not know she made a deed to the property. All I knew was in 
respect to the codicil. I declined to witness that because I thought 
she was too feeble to be worried and I was afraid it might lead to a 
lawsuit, and for that reason I declined, that was the only reason. I 
said I spoke to Dr. George Custis, the old gentleman. I never met 
his son. Dr. George Custis never discussed with me the condition 
of his patient, only that she was very feeble. He never discussed 
with me her mental condition in any way. Mrs. Magaw took her 
meals in her own room. They were brought to her. I can’t say 
whether she fed herself or was fed. I have been in her room when 
she has been taking her meals, and I saw her feed herself, but at 
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other times they have prepared her food for her. Miss Fague did 
it and I saw Mrs. La Fetra prepare the food for her. After it was 
prepared Mrs. Magaw took it herself. She did not go out much 
during the last year of her life. Whether she did at all I don't re¬ 
member. W hen I called to see her she was sitting up usually. I 
don t think she could write her own name. In my room she tried 
to w rite her name, but couldn t. She was attempting to write her 
name on a small slip of paper. She made me understand she wanted 
to pay something. I don't know what it was. It was just a piece off 
the margin of the newspaper. She was in my room, that w T as about 
a year before she died. She used to come to my room very often. 1 
do not know r whether she w T as accustomed to sign her own checks 
in settlement of her bills. I do not know whether Mrs. Ma- 
lo9 gaw was accustomed to associate with the people in the hotel, 
in the parlor, during the last year of her life. I don't think 
she went down stairs. I am not able to state positively about that. 
She used occasionally to come down to Mrs. La Fetra’s room in the 
evening, but how long she did that before she died I don’t know. 
Never mingled with the people in the parlor at all, so far as I know. 

Redirect examination. 

By Mr. McDivitt: 

Q. Coming back to the time when the codicil was made, you 
said you told Mrs. La Fetra you thought that she was too feeble to 
be worried at that time. What did you refer to at that time regard¬ 
ing Mrs. Magaw? 

Mr. Leighton : I object to the question as not being proper re¬ 
direct examination, and the witness' answer stands for itself. 

A. I thought she was in such poor health and so feeble that she 
ought not to be worried, and that’s all. 

Q. What was her mental condition? 

Mr. Leighton : The witness has not show’n herself competent to 
testify to her mental condition, and I object to the question on that 
ground. 

A. I didn’t think she was in a fit condition either mentallly or 
physically. 

Q. To do what? A. To have this codicil drawn up. 

160 Recross-examination. 

By Mr. Leighton : 

I never before knew anyone afflicted with aphasia, loss of w’ords or 
the right use of words. Never had any experience with that kind 
of disease. I don’t know r whether it involves the mental faculties 
or not. 


6—2109a 
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J5- ?® I LLE Love ’. 11 of lawful age, was called for and on 

>ehalf of the complainant, and testified as follows.* 

Direct examination. 

By Mr. McDivitt: 

My name is Belle Love. I reside now at the Brunswick Apart- 
“ House in Washington, with my mother, the last witness who 
estified here. I was acquainted with Mrs. Alice D. Magaw in her 
lifetime. 1 lived at the La Fetra Hotel at the same time Mrs. Magaw 
h\ed there. Myself and my mother and Mrs. Magaw lived at the 

!f a / !i W SaU,e Unie? about sev J?. n or ei S ht years, except when we 
Itit Ioi the summer vacation. We were very well acquainted I 

remember the time when Mrs. Magaw was taken ill. W T e wereout 
ot the city at the time I saw her next after she was taken sick, the 
lattei part of August, J believe, or the first of September, 1905. She 
wits very feeble at that time. She was sitting up. I talked with her 
at that time, she was able to talk then. I could scarcely understand 
what she said. At first I couldn't catch the meaning. It would take 
me some time to tell what she meant. It was not because somethin^ 
in ** ie trouble with my hearing, my hearing is very* acuta 

1M She used the wrong words to express herself. She didn’t use 
the proper words in the proper place. She would use the 
woids promise or “mercy or a great many other words that I 

can t recall at present. I cannot give any illustration of how she 
used them. 

. Q* ^ sentences at that time intelligible or clear in mean¬ 

ing? 

Mr. Leighton : The question is objected to as leading. 

A. No. 

, ! Jlfgaw frequently during the last two years 

other Ute. \\ e changed our residence from the hotel in May 1907 
U e left on the 1st of May and we saw Mrs. Magaw tile last week in 
' u y* '' 0 ll le cl k v h> r die summer on the first day of August 
and we saw Mrs. Magaw I think the last week in July. During the 
last year 1 was at the hotel I saw Mrs. Magaw two or three times a 
day. She sometimes came to our room. Her condition, mentally 
and physically, as regards her strength or feebleness during that 
•\ ear . ,e °!° 1 *j ie hotel ) vas very feeble. She was failing con¬ 
stantly; she con Id n t walk with as firm a step as formerly, and she 
was not able to go to the dining room as she had been before, and 
her nieals were served m her room. There was a change in her 
look, her appearance. She lost flesh; that is, her face showed that 
she was losing flesh. There was not anything in her looks which 
indicated a loss of intelligence. There are no other ways that I can 
describe her failing condition. She was not able to talk any differ¬ 
ently at any time from the time of her stroke until her death That 
condition which affected her speech continued the same; as a 
lfi*2 matter of fact it grew worse. I cannot give any of her 
gestures in connection with any words or attempt to talk 
I have read to her. she would ask me to read more. She would not 
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use those words, she couldn’t express herself, but I was so accus¬ 
tomed to being with Mrs. Magaw that I understood her very well 
without her even expressing herself. At times she understood the 
reading; she seemed to be pleased with the reading. She did not 
make any remarks about the subject of the reading, never did that. 

Q, You say at times she would understand. Were there or were 
there not, times she would not understand the reading? 

Mr. Leighton: The question is suggestive and leading, and is 
objected to for that reason. 

A. Yes, there were times when she didn’t understand it. She 
would fall asleep. I remember the occasion of Mrs. Magaw’s signing 
a codicil to her will. Mrs. La Fetra spoke to me about it before 
it was signed. I was in my room at the time; it was room No. 38 
La Fetra Hotel on the same floor with Mrs. Magaw’s. My mother 
had 40 and I had 38 and 1 was in my room when Mrs. La Fetra 
spoke to me. She told me Mrs. Magaw would like me to be a witness 
to a paper, and she told me what the paper was, and I told her I 
would not sign a paper unless I knew the contents; she told me the 
contents partly; she said that Mrs. Magaw wished to leave something 
to Miss Fague. I said that we knew the Magaw family, and we 
knew Mrs. Magaw, and that we could not be a party to anything 
like that, and that we couldn’t sign a paper of that kind. I said 
there would be trouble. That is all. I saw Mrs. Magaw in the 
evening of that day. 

163 Q. What was her mental and physical condition at that 
time? 

Mr. Leighton: I object to that question, as the witness is not 
competent to speak of her mental condition. 

A. Just the same as usual. 

Q. And what would you say that was, as regards her mental and 
physical condition? A. Well, she couldn’t express herself properly. 

Q. In your opinion would you say that she was capable of trans¬ 
acting business at that time? 

Mr. Leighton: I object to the question as the witness has not 
shown herself qualified to give an opinion. 

A. I do not consider that she was capable of adding a codicil to 
her will or making a will. 

Q. Was she, in your opinion capable mentally of safely transact¬ 
ing business? 

Mr. Leighton: Same objection, and also the question is outrage¬ 
ously leading. 

A No. 

I don’t believe we saw her in May, 1907. I saw her 
in the last week in July. Her condition mentally and physically 
was different at that time, in July, 1907, from what it was the time 
her codicil was signed in February. She was very much worse. She 
was failing very rapidly then. As far as I know, Mrs. La Fetra was 
very kind'to Mrs. Magaw. I know Mrs. La Fetra very well. Mrs. 
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Magaw never talked to me about her will or codicil. Before her 
stroke in 190o occasionally she would talk to me about her property, 
fehe never spoke to me about her property after that. 

164 Cross-examination: 

By Mr. Leighton : 

I never read to Mrs. Magaw after I left the hotel in May. Prior 
to that time 1 licqueutly read to her, quite frequently, not daily * 
perhaps once a week and perhaps twice a week. That habit did not 
continue up to the time 1 left the hotel. It was discontinued when 
Miss h ague took charge of Mrs. Magaw. When Miss Fague was out 
1 occasionally read to her. 1 would read to her, or she would indi¬ 
cate by a motion of the hand to a book lying there she would like me 
to read to her. lo one accustomed to her modes of expression she 
could not always understand her the same as the speech of a child 
\ co ^ 1( } generally understand what she wished to say. I read from 
the Bible and newspapers. She was not interested, up to the last 
time 1 read to her, in the general news of the day, she was losing 
interest m them. She did not retain interest in the general news of 
the day the bust time 1 saw her, or up to the time 1 left the hotel. I 
can t recall the last time 1 read to her from the newspapers. I don’t 
know how long it was before I left the hotel. My reading was con- 
hneu exclusnely to the Bible, newspapers and magazines. I didn’t 
read continuous novels or books of that kind. Miss Fague was 
in the habit ol reading to her the same as I after she came there, and 
irom the general newspapers and the Bible the same as I. Sometimes 
I was there when she was reading. Mrs. Magaw did not appear to 
me to be conscious ol the fact that she had misspoken a word or mis¬ 
called a word, or had not said what she desired to say! I knew 
lbo what she meant to say, or what she desired to express because 

, ,. 1 “ a< J been Wltb ber “iuch that 1 was acquainted with her 

habits and her tastes. \\ hen she had miscalled a word she very 
rarely manifested any impatience at the fact that she had misused 
a word, but occasionally she did. She indicated her wishes or desires 
by motions or signs, us well as by speech. I don’t remember the last 
time she was at my room before I left the hotel. She was in the habit 
of coming there quite frequently, I can’t remember when was the last 
time. Mrs. Alagaw was in the habit of receiving company up to the 
time I left the hotel, She seemed to enjoy her friends visiting her 
In her way engaged m her conversation with them,that is, manifested 
her interest, and this continued up to the time I left the hotel. She 
*? s 1 1,1 V?js habit of going to her meals down stairs at the common 
table until within a mouth of our leaving the hotel. She went to the 
common table and ate her food the same as anybody else up to that 
period. She was not in the habit of mingling with the guests at the 
hotel in the parlor, and m the social life, up to that time. She didn’t 
enjoy going to the parlor very much. She didn’t when she was well. 
She didn t before this illness m 1905, she would always say to me 
that she preterred to stay in her own room. She was a woman of con¬ 
siderable intelligence and a great reader, conversant with the general 
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affairs of the day and interested in public matters. She was not a 
woman that discussed with people generally her private business mat¬ 
ters. Never said anything to me aliout her will or about mak- 

166 ing a deed. The first I heard about this codicil was from Miss 
Bertie Lewis, who had charge of Mrs. Magaw while Miss 

Fague was in the hospital. T am not very intimate with Miss Lewis. 
Miss Lewis did not state that Mrs. Magaw desired to make a codicil 
nor that Mrs. Magaw wanted to give something to Miss Fague. She 
that she had found the old will. At the time the codicil 
was made. Miss Fague was not in the house. I heard that she was at 
the hospital. T know she was not in the house. I should say she 
was out of the house a week or two before the codicil was made. I 
have been a witness to a will. I thought it was necessary for the wit¬ 
nesses to know the contents of the will before they became a witness. 
I thought that was their duty and I thought Mrs. Magaw was in too 
feeble a condition to add a codicil and to make a will at that time. T 
thought it would lead to litigation. I didn’t think it was right. I 
didn’t know that she did desire to make it herself; T never heard her 
express herself to that effect, T never talked to her about it. I would 
not have thought it wrong if she bad desired to do so. I took it from 
what the doctor told me that she didn’t know what she was doing. 
That was Dr. George Custis. I couldn’t give the date when he talked 
with me. T can’t recall how long before the making of this codicil. 
Mv opinion was based upon what Dr. Custis told me. Dr. Custis didn’t 
tell me that in his judgment, Mrs. Magaw was capable of making a 
valid deed, contract or will, but if be had told me that, I would have 
had some hesitancy to sign as a witness, I wouldn’t agree to it. T 
never have had any experience with anyone afflicted with 

167 aphasia. . This was my first experience, so I don’t know 
whether it affects one’s mental faculties or not. only what Dr. 

Custis told me. He told me he was treating Mrs. Magaw for a clot 
of blood on the brain, and I took it for granted that a person in that 
condition was not capable of adding a codicil to a will, and my atti¬ 
tude in respect to the will was based upon this statement of Dr. Custis. 
T reasoned from what he said that the party must be disqualified from 
making a will.. I do not know whether Miss Fague knew whether this 
codicil was being made or not. T thought the provision made for 
Miss Fague was such as would likely provoke a contest of the will. I 
thought Mrs. Magaw had no business to make a devise of property to 
her—-not when Mrs. Magaw was in that feeble condition. Miss Fague, 
during my stay in the house, was with Mrs. Magaw night and day as 
her nurse. I think she was faithful and kind to Mrs. Magaw. Mrs. 
Magaw would become very impatient at Miss Fague for leaving her 
at times when she thought Miss Fague should be there with her. 
When Miss Fague went out to take exercise she would become im¬ 
patient at her absence. How long before the codicil was signed was 
it that T had this conversation with Miss Lewis? The day the codicil 
was signed Miss Lewis told me that she didn’t want to sign any paper, 
or be witness to that codicil, she told me that she was to be a witness, 
she said she had been asked and that she had declined. That did not 
influence me at all. Miss Lewis was in my room. We were all three in 
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my room Miss Lewis, my mother and myself, when Mrs. La Fetra 
came in Miss Lewis did not state that, in the presence of Mrs La 

i*e , a ,’ r lt b 1 efo 1 re Mrs - La Fetra came in. She knew that she 

lbS would be asked, or rather, intimated that she would. I don't 

,■» know whether Miss Lewis had anything to do with getting up 
the codicil. I do not know whether she was directed by Mrs. Magaw 
to nnd her old will. I don’t remember that she told me that. 

Redirect examination. 

By Mr. McDivitt: 

* 9 - T 011 58 ^ tbnt y° ur opinion of Mrs. Magaw’s mental capacity 
at this time was because of Dr. Custis’ statement. I ask you whether 
your opinion of Mre. Magaw was based wholly upon the doctor’s state¬ 
ment, or whether you formed an opinion of vour own from vour 
observation of Mrs. Magaw? ‘ J 

Mr. Leighton : I object to that as leading and suggestive. 

A. Not altogether on Dr. Custis’ statement. T had formed an 
opinion of mv own. 

Q. From your observation of her? 

Mr. Leighton: I object to that and shall move to strike it out at 
the proper time. 

A. From my observation of her. 

Yes ^° Ur ° F * n * on ^ rs * ^ a & aw you have already stated? A. 

Dr. Oscar H. Coumbe, was called as a witness bv and on behalf of 
the complainant and testified as follows: 

Direct examination. 

By Mr. McDivitt: 

My full name is Oscar H. Coumbe. I reside at 248 Delaware Ave- 
icg mie ' when I am in Washington. I am now residing in the 
160 country at Fairfax, Va. I am a physician. I have been prac- 

n at *' lcin F a h°ut1 j years in \\ ashington. T examined Mrs. Alice 
IX Magaw in her lifetime, at the La Fetra Hotel in Washington, 
about December, 190o. I made the examination at the request of 
-Mrs. La I etra. I was attending Mrs. Love and Miss Belle Love_ 

Mr. Leighton (interrupting): I want to object to anv evidence 
from this witness touching the condition of Sirs. Magaw at this 
time as it is too remote from the subject of inquiry to throw anv 

hght upon her condition at the time she made the deed in contrd- 
versy. 

Witness (continuing): Mrs. La Fetra brought Mrs. Magaw into 
Mrs. Love s room, saying “Doctor, you have done so much for Mrs 
Love and her daughter, and we are tired of Dr. Custis, nnd we 
are satisfied he is not doing Mrs. Magaw any good. lie has prom- 
ised to cure her by a process of absorption, which he has not done." 
And she told Mrs. Magaw to sit down. She set her down and 
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arranged her clothing, and backed out of the room, and left her 
in the room with Mrs. Love, Miss Belle Love and myself. I found 
Mrs. Magaw in a condition of what might be termed senile de¬ 
generation of the brain and softening of the brain. Her blood ves¬ 
sels were atheromatus. Her heart and pulse beat slow, about 60 
to the minute. In trying to talk to the old lady I could not get 
her to connect more than about three words at a time, and even 
that was very incoherent and unintelligible, frequently interrupt¬ 
ing it with such words as “spirit” “kingdom”, “mercy” and a word 
she used very frequently, “trouble”. And after questioning 

170 her, or trying to question her, I believed that she meant Dr. 
Custis as “trouble.” She said that he had been there and 

that made me think so, and I asked her if she meant Dr. Custis, 
and she said “Yes, yes”. One of her eyes had a cataract upon it. 
I do not think she saw a particle out of that. The other one was 
poor and bad. There was a decided drawing on one part of her 
face. Her condition was very childlike. She seemed to be easy to 
follow one’s directions. Some things she appeared to understand 
and some things she did not appear to understand, and didn’t seem 
to grasp them at all. 

Q. What would you say as regards her appearance? A. Why, 
she would frequently, if you did not try to keep her entertained— 
her eyes would drift away to vacancy and go into a vacant stare at 
one corner of the room, but at no object. When you would touch 
her or speak to her, or attract her attention, she would look at you, 
but the look was very unintelligent, showing a woman of very 
rapidly degenerating mind. 

Q. Did you notice anything in regard to her limbs, arms, or 
hands? A. Decidedly. A condition of paralysis along one side, 
showing she had suffered a stroke of paralysis at some previous date. 

Q. Are there any other physical facts which you found at this par¬ 
ticular examination? A. She would sometimes miscall things. She 
spoke particularly of a chair there one day. In speaking of the 
chair why she miscalled it. I forget exactly what it was. She 
very frequently miscalled things. She shook her head and 

171 sometimes realized that she had miscalled it, and shook her 
head showing she had made a mistake. Other times she 

would pass over it not noticing at all that she had made a mis- 
take. 

Q. From this examination did you. or did you not, notice any 
movement of the hands or fingers? A. She would always move the 
side that was not affected by the paralysis more frequently than 
the other side, and sometimes hold the affected hand. (Witness 
indicates how Mrs. Magaw held one hand by the other.) I saw 
Mrs. Magaw after this examination a number of times in Mrs. 
Love’s room and in the hall with an attendant or a nurse. I do not 
know that I can sav the positive time, but frequently after that 
as I attended Mrs. Love and Miss Belle Love at various intervals all 
the time they were at the La Fetra House, and since they have 
left the La Fetra House. 1 do not know exactly when they left the 
La Fetra House. I attended them down to the time they left the 
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I prescribe for her in any way, telling her, and leaving the advice 
with Mrs. Love, that Dr. Custis was her attending physician, and 
he being a homeopath I could not consult with him; neither would 
I be so ungentlemanly as to attempt to advise in this case, he being 
the physician attending her. I did not prescribe. I applied the 
test of sensation in order to determine what was the trouble with 
Mrs. Magaw. I asked her to close her eyes, and would catch hold 
of either hand. I found there was more sensation in one hand than 
there was in the other. Also could see in her face that it was drawn 
from one side to the other, which you will notice in any person 
suffering from an attack of paralysis or apoplexy. There is no dif¬ 
ference between paralysis and apoplexy. It was paralysis of a por¬ 
tion of the brain. There was one portion which seemed to 

174 be better than the other. It seemed to be a blood clot. Now 
I am not positive as to whether it was the right or left side. 

It produced such a slight impression on my mind, and it has been 
so long ago, that I do not remember. From my examination it 
seemed to be a blood clot produced by a rupture of a blood vessel 
in the brain, due to a degenerated condition of blood vessel to the 
brain or in the brain; this blood clot producing an irritation in the 
part of the brain governing motion, that is, speech and sight, more 
or less. I did not apply any test, other than what I have mentioned, 
to ascertain her condition; that was all I did at that time or at any 
time. That was all the test I made outside of a general observation. 
I am not able to state which side of the mouth was drawn, I do 
not remember. A clot on the brain is liable to produce sudden death, 
if it is large enough. Very seldom does a blood clot caused by a 
rupture of a blood vessel in the brain become absorbed to any marked 
degree. Now if there is an embolism, produced by a blood clot 
coming off from the heart, it might produce a similar condition, 
which might become partially absorbed, and the symptoms would 
become less and the paralysis become less. It would not pass entirely 
but somewhat. Now that is if a blood clot comes off from the heart 
and goes up there and lodges. I said a ruptured blood vessel in 
the brain was what afflicted Mrs. Magaw. I am sure the blood vessel 
in the brain itself was ruptured because embolism occurs in younger 
people, and these blood clots in the brain occur in people of old age, 
and where there is this atheromatous condition of the blood 

175 vessel which I have spoken of. I think it was a ruptured 
blood vessel because of her age and deteriorating blood ves¬ 
sels, the atheromatous condition of the blood vessels, which accom¬ 
pany and go along with a person of her age. It is not her age that 
made it, but it is the condition of the blood vessel. 

Q. At what age on the average do the arteries commence to 
harden? A. Well, it depends as to whether there is some cause 
producing that hardening or not. 

Q. Well, on the average. You say aged people have it almost uni¬ 
versally, now at what age do the arteries commence to harden? 
A. The age at which the arteries commence to harden depends a 
good deal upon what physical condition the people have been in in 
previous life: how they have taken care of themselves; whether they 
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have taken care of themselves or not. These conditions may be 
thor idiopathic or traumatic. A younger person may have fallen 
down and produced a rupture in the brain or in tlW head. Mrs 
Magaw s was blood clot in the brain; I do not think that in her 
condition 1 could be absorbed so that she could get better because it 
ne'er "as known for a blood clot to become absorbed in a woman 
or a man of that age, caused by the condition that I speak of T 
have three similar cases under observation at the present time One 
is a gen leman 84 years of age. It involves the mental faculties 
necessarily but not always in the same degree. This man that I 

i -c , ? P°* C0 has been of a homicidal and suicidal tendenev 
1 <<> It depends upon the stage of the disease a« to whether or not 
w . , e 'acuities are so involved as to prevent doing business. 
" llci ? 1 S1 !"' ^ Magaw at this examination she was sometimes 
conscious that she misused words and had selected the wrong words 
and sometimes she was not. I spoke in my testimony that she spoke 
of a chair anil called it some other name, which I have forgotten 
because 1 say I did not pay much attention to it at the time But 
several things and at different times. Sometimes she would recog¬ 
nize she had made the mistake and other times pass it bv without 
recognizing it. The fact that she made mistakes in the selection of 
«oids showed of itself that her mental faculties were involved That 
is a symptom of a person having suffered an attack of apoplexv. and 
that symptom is called aphasia. Aphasia is permanent when con¬ 
nected with apoplexy resulting from a rupture of a blood vessel in 
tlie bruin. I have never known a party that was afflicted with 
aphasia to recover from it entirely. It is a progressive disease Al- 
ways gets worse. All authorities say that. I don’t remember anv 

Ji r T-t V °" kee P l 1 ','" °P en 1 wiM give you the au¬ 
thority for it. I haven t especially qualified myself to testifv in 
this ease by looking into the books on tlie subject of aphasia I 
haven t seen a book for over a month. I came in from Fairfax this 
morning. Complainant’s attorneys knew that I knew Mrs. Magaw. 

iroug i . rs. Lo\ e, Mrs. Love having told Mrs. Magaw’s son I 
believe, of Mrs. La Fetra requesting me to make this examination 
of her. 1 his was the only examination I made during Mrs. Magaw’s 

__ ,'* e ‘ . , no * know the names of Mrs. Magaw’s nurses. I 

I < < have heard them but paid no attention to them. I happened 

to see her with a new person and T would ask Mrs. Love 
.uid site would say that is a new nurse. The other nurse has gone 

away. My information was derived through Mrs. Love and Mbs 
He lie Love. 

If persons have aphasia as a result of a blood clot on the brain thev 
certainly are mentally disqualified from attending to their business 
affairs and making a deed or a will—I know she did not understand 
he nature of the business in hand from the time I made the examina¬ 
tion of her because she was so obscure and incoherent in tier speech 
and in her manner and in her action. At one time she «ot up 
started out of the room and attempted to walk through a communicat¬ 
ing door that she never went through in her life. I haven’t seen 
persons of perfectly normal condition do that same thinw—not very 
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frequently. I don’t know that 1 have. That thing of itself might 
not be a mark of deterioration but coupled with other things, it is. 

I don’t recollect the last time I saw Mrs. Magaw, I spoke to her in 
the hall and a number of times in Mrs. Love’s room. No conversation 
of any length. No, sir, I am not paid for coming here and don’t 
expect to be paid. I have never been told that I would be paid. 

Redirect examination. 

By Mr. McDivitt . 

At any time after my examination of Mrs. Magaw I did not try 
to converse with her; I simply said, “How do you do”, or “How do 
you feel”, or something like that. She would nod and say, 

178 “How to do” and sometimes her words would break and be¬ 
come unintelligible. Other times they would be more dis¬ 
tinct. 

Aphasia is not distinct from paralysis. Aphasia is a symptom of 
paralysis, or aphasia may be associated with an embolism going to the 
brain, and that aphasia might become better as that blood clot, which 
is an embolism, becomes more or less absorbed, but where there is a 
blood clot in the brain produced by a ruptured blood vessel, and 
aphasia associated with it, it is not going to get better, but will get 
worse. Aphasia is not a disease, but only a symptom of what occurs 
in the brain. The aphasia which affected Mrs. Magaw was the kind 
of aphasia which I have now described. The indications that showed 
that she knew she used the wrong word were that she would laugh 
and shake her head, and sometimes others would call the word that 
would fit the place, and she would indicate it by a nod. 

Thereupon Mrs. Mary H. Williams, was called as a witness by 
and on behalf of the complainant, and testified as follows: 

Direct examination. 

Bv Mr. McDivitt: 

My full name is Mrs. Mary H. Williams. I reside now at 1348 
Irving Street, Washington, D. C. T was acquainted with Mrs. Alice 
D. Magaw in her lifetime. T had known her for about 20 

179 years previous to her death, about that long. She lived with 
my mother-in-law, Mrs. Alfred Williams, at 232 North Capitol 

Street. She lived there at the time I was married to Mr. Williams. 
I saw her occasionally when T went there, and she was always very 
pleasant. I knew her at the La Fetra Hotel. I went to see her 
occasionally. From August, 1905, until the time of her death I saw 
her no more than once or twice. I saw her in 1905 and 1900. The 
first time I saw her she seemed to be quite well, after she had had 
a spell of sickness, T thought. T talked with her. I wasn’t able to 
understand what she wanted to say, hardly, she mostly used words 
that I did not think were connected with my speech, or about the 
family, or anything like that. She didn’t say very much at all, but 
she used a couple of words,—“Blossoms” and “earthwav”. She used 
two words which I don’t think were connected with any of the con¬ 
versation at all. At this interview she did not make any remark 
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which was intelligible to me—nothing that I could understand. I 
sa\\ her last before her death about five months before she died. I 
• U in March, 1907. Her condition then as compared with 

!h- u u ltl0n form S ly WaS that she was ver > r weak indeed. I didn't 
think she ja as as able to talk or to express herself at that time. I 

tried to talk with her. I talked to her just like I generally did and 

fmfl 4 Z*r d 'T eren, t thin - K? ’ ! ' n , d u he said verv “We it the las 
u J " c r‘ «ga>n and they had taken her out riding, 
and I didn t see her then I do not know whether she recognized 
me. There was nobody there hut herself at that time. T saw her 
alone. I was only there about five minutes the last time I saw her 

180 nil'T (K r ° ne d! } v !°/ pe h , or - ? SU PP<>^ it must have been 
180 about three weeks before that time, probably. She was not 

,, herself then. She seemed a good deal weaker the last time. 
''Oil, from the time she was taken sick in August. 1005 until 
you saw her last, was she able to talk to you intelligently 9 \* Ye« 
a couple of years ago she was. * * 

Q. Before what? A. Before this last sickness when I last saw her 
Q. How about m March. 1905? A. Yes. T think she knew me 
when 1 wont in to see her. 

Q. From your knowledge and observation of Mrs. Magaw what 
«wild you say as to her mental capacity to attend to anv business 
affairs in March. 100<, when you saw* her? 

Mr. Leiohiox: The question is objected to as the witness has not 

shown sufficient acquaintance with Mrs. Magaw to entitle her to <nve 
an opinion. h 

A 'Ve 11 . I don’t know about that at all. I don’t think she could 
attend to very much; she looked so weak. 

( Yoss-exam i nation. 

By Mr. Leighton : 

I was there in March, 1907—the last time I saw her, I only stopped 
a few moments. T went to the house purposely to see her There was 
no one present while I was there. Mrs’ Magaw’s eyesight wl! mu 
„ood. All along for a good many years I do not think Mrs Magaw’s 
eye-sight has been very good. I couldn't tell whether she recognized 

181 T le n° r |" 0, k I"" ' pos,t 1 lveIv . ' a -? thnt froni August, 1905. 
181 I saw her but this one other time that I have mentioned I 

<h< g° >" °ft«n as I could to see her when I came down the 

street to the stores M hen I saw her the next time before this she 

was m company with some one. The lady who took care of her was in 

her room She had some person there. One was awav at the time 

and they had another but Miss Fugue was back again. I think Miss 

Fague was there. At this time 1 had some conversation with her— 

this second time that 1 speak of I did most of the talkiim She -id 

peared to enjoy my visit veiy much. She responded to it as well as 

she could and asked me to come again. T had known her for a <mod 

many years. I do not recollect what the subjects of mv conversation 

were. I don t know* how long this was after August' 1905 I was 

just in to see her a few times between August, 1905, and this instance 

I speak of, at which I saw her, and she always seemed to enjoy mv 
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\ lsits I just stayed a few minutes. She appeared very much grati- 

/’l j no * 80 ® x P res ^ herself to me, she didn’t say anything, 

triad to see me, she said. At the time that I saw her she appeared to 
be conscious of miscalling words in her conversation. She would 
often say I can t say what I would like. She was conscious of the fact 
that when she attempted to speak she had miscalled a word. I think 
she knew what she wanted to say, but was not able to say it. The last 
time I saw her she didn’t seem to know how to express herself. She 
seemed to be conscious of what she desired to say, but was not able 
to select words with which to say it and that condition existed up to 
the last time I saw her. 


182 Redirect examination. 

By Mr. McDivitt : 

Q. On your cross examination you said that she seemed to know 
what she wanted to say, although she was unable to express it. I ask 
you what indications can you describe showing that she did know 
what she wanted to say? 

A. Well, she—I don’t know exactly how it was. She only said 
two or three things. Then she said these two or three peculiar words 
and mixed the conversation up. 

Q. What was it that made you think she knew what she intended 
to say, but was not able to say it? 

A. I don’t think she did the last time at all. 

Q. You don’t think at that time that she knew what she wanted 
to say? 

A: No. 


Recross-examination. 

Bv Mr. Leighton : 

A great many times she said, “I can’t say what I want”. I presume 
she was conscious of making mistakes in the words she wanted to 
say. 

Mr. McDivitt: I offer in evidence the certified copy of the paper 
writings purporting to be the last will and testament and codicil of 
Alice D. Magaw, deceased, and ask the Examiner to mark it “Com¬ 
plainant’s Exhibit No. 59.” 

(Note.— The Examiner marks the same as requested). 

Mr. McDivitt : I offer in evidence certified copy from the Office 
of the Recorder of Deeds for the District of Columbia of a deed made 
by Alice D. Magaw to Amelia E. Huntley, Lydia H. Tilton 
183 and ITettie H. Fague, dated May 28, 1907, and recorded the 
same day in Liber 3076, at folio 215 et seq. of the Land 
Records of the District of Columbia. I ask the Examiner to mark 
the same “Complainant’s Exhibit No. 60”. 

(Note.— The Examiner marks the same as requested.) 
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Bessie E. Hurt, was called as a witness on behalf of the coni- 
plainant and testified upon oatli, as follows: 

Direct examination. 

By Mr. McDivitt: 

I live at the Portlier Apartments, 15th and U Streets, N. W., 
Washington, D. C. J was acquainted with Mrs. Alice D. Magaw. 
I met her in her room at the La Fetra Hotel, at 11th and G Streets, 
in Washington. I had a husband who was very sick there at that 
time; lie was sick in bed with tubercular trouble and while I was 
there nursing him, I met Miss Fague, who was Mrs. Magaw’s nurse, 
and while I was there I met Mrs. Magaw. I came here to nurse Mr. 
Hurt about the 25th of March, 1907, I think; I don't know the 
exact date. I remained there about ten days. In my conversations 
with Miss Fague, Mrs. Magaw was mentioned frequently. Miss 
Fague spoke of her patient as being a lovely old lady, and'said she 
was a great care to her and she could not leave her for any length of 
time. She didn't say very much about her on account of Mr. Hurt 
being in the room, except that she was nervous and weak. I saw 
Miss Fague at other times, once or twice. She mentioned the fact 
that Mrs. Magaw was very nervous and weak—not very strong and 
that she needed a great deal of care. I had never been told what she 
was suffering from, but 1 thought she had paralysis, and I 
184 believe I asked Miss Fague if she had not been paralyzed, and 
she told me the doctor had pronounced it that. I sometimes 
saw Mrs. Magaw, I saw her when I went over to the room, just for a 
minute or two occasionally, she didn’t say anything; we all talked 
around her, and sometimes addressed her and she would say yes or 
no, but 1 never heard her say anything further than that. She 
would try to say something further than that, she tried to talk, but 
I supposed she could not from her paralysis. 

Mr. Leighton: I want to interpose an objection to the character 
of the questions, they are very leading. 

I tried to talk with Mrs. Magaw, I frequently asked her how 
she was and she could not seem to answer me, and Miss Fague would 
always talk for her. Mrs. Magaw did not, at any time I saw her, 
utter any conversation or sentence that I could understand. 

Mr. Leighton: I object to the question as leading. 

Mrs. Magaw did not say anything about making Miss Fague 
a beneficiary in her will. Nobody ever suggested it to me. 

Q. How would you characterize her general appearance or condi¬ 
tion? 

Mr. Leighton : The question is objected to as the witness has not 
said enough about Mrs. Magaw to entitle her to speak in this manner. 

A. I should say she was very frail and weak. 

185 Q. I just want you to say how you would characterize her 
generally—her appearance and condition? A. I would 
characterize it as feebleness and weakness. 
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Q. What indication was there in your talks with her, or in any 
conversation in her presence, that she understood what was being 
said? 

Mr. Leighton : I object to the question as leading. 

Q. M ell, I don’t know that she was capable of making. 

Q. What indications were there, if any that she did understand? 
A. There were times when I don’t think she did understand; she 
didn’t make any expression one way or the other, no change of her 
face, by which I could see that she understood; sometimes she would 
nod her head in acknowledgement of what was said. 

Q. How would she acknowledge it? A. By a shake of her head. 

Mr. Leighton : I object to this as leading. 

Q. Prom all your observations and attempts to talk and converse 
with Mrs. Magaw, during all of the time that you have known her, 

to her being capable of attending to business 

affairs? 

Mr. Leighton : I object to the question as the witness has not 
shown any such knowledge of the condition of Mrs. Magaw as would 
entitle her to give an opinion. 

A. I feel that she was not in a condition to attend to busi¬ 
ed ness; I don’t think she was strong enough. 

Cross-examination. 

Mr. Leighton: 

1 did not say that I saw Mrs. Magraw but twice. I was in her 
room several times and went driving with her once. That was dur¬ 
ing the time I stayed in the house. Miss Fague and Mrs. 
La Fetra were with me when I went driving on this occasion. 
We took a drive through the parks in the city. Mrs. Magaw 
was not in a condition so that she could get down to the carriage with¬ 
out assistance. Miss Fague assisted her, with her assistance she got 
to the carriage. I didn’t notice that she experienced any pleasure 
in getting out. Miss Fague dressed her and told her they were 
going for a drive. I could not say how many times I saw her when 
I was there in the hotel. I had cares of my own, and I did not try 
to remember that. My husband was ill there at that time. I saw 
her most every day. I cannot tell how many times I went into the 
room where Mrs. Magaw was while I stayed there. Sometimes I 
stayed there for twenty minutes at a time, I did that more than once, 
several times. During the ten days I was there, I always went there 
when Miss Fague was present. Sometimes Mrs. Magaw would indi¬ 
cate by a nod of her head that she understood what w r as said to her. 
Her countenance would brighten up when we wore talking in the 
room. The subject of conversation when this transpired w T as usually 
fancy work. Miss Fague always had some needlework on hand at 
that time, it would be a conversation touching that. Miss Fague and 
T would be talking about it and her countenance would 
187 lighten up during these conversations. The conversation 
was sometimes directed to her and she would smile. I cannot 
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tell how many times this occurred. We were gone upon this ride 
that I speak of about an hour, we just drove through the town Mrs 
Magaw did not manifest any pleasure that I could see. I sat on the 
front seat, I observed her, I turned around and talked to them 
During the ride Miss Fague would talk to Mrs. Magaw, and she would 
try to listen to her, and would say yes or no. She was not 
able to be up and about the house, and could not be about to see to 
things without assistance. That is not what I mean when I sav she 
was not. able to attend to business. I mean she could not talk to von 
and that is why I think she could not properly attend to business 
because she could not talk to me; that was what I thought about it’ 
But what I saw of Miss Fague’s treatment of Mrs. Magaw she was 
kind to her I have had a good bit of experience in sickness and 
nursing. Miss Fague was kind and faithful to her during her last 
sickness. 

Redirect examination. 

By Mr. McDivitt: 

Refening to my statement that Mrs. Magaw with Miss Fague’s 
assistance was able to get from her room to the carriage, she did not 
walk down the stairs, the elevator took her down. The distance from 

the elevator to the sidewalk was about the depth of two rooms: about 
Id or 20 feet. 

Recross-examination. 

By Mr. Leighton: 

18S I did not always take the elevator myself, on this particular 
tune I did not take it. I was down stairs. She walked from 
the elevator to the carriage and from the carriage back again when 
we got home, and from the elevator shaft to her room both times. 

By Mr. McDivitt: 

In all her walking Miss Fague assisted her. Sometimes she would 
put her arm around her to support her. 

By Mr. Leighton: 

I never saw her when Miss Fague did not have hold of her, at all 
times when she attempted to walk. 

By Mr. McDivitt: 

Her walk was >low, and she seemed to have some difficulty in one 
side; she apparently drug her foot. That was what I observed about 

her. I don’t know on which side Miss Fague stood when she would 
assist her. 

Mr. McDivitt : 1 otter in evidence the certificate of death, which 
is a transcript of the records from the Health Office of the District of 
Columbia, dated December 20th, 1907, of the death of Mrs Magaw 
It is marked “Compl’t’s Ex. No. 1 of Oct. 9, 1908.” 

I offer in evidence “Compl’t’s Ex. No. 1 for Identification,” offered 
for identification on May 22, 1908. The exhibit is dated January 
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17, 1905, being a letter in the hand-writing of Mrs. Magaw. It is 
marked “Compl’t’s Ex. No. 2 of Oct. 9, 1908. 

Mr. McDivitt: I offer in evidence “Compl’t’s Ex. No. 2,” which 
was offered for identification on May 22, 1908, being a letter 

189 in the hand-writing of Mrs. Magaw. It is marked “Compl’t’s 
Ex. No. 3 of Oct. 9, 1908.” 

Mr. Leighton : I object to the offer of this letter in evidence; it 
is not signed; it has not been properly identified, and it is not dated. 

Van* Brunt Magaw, recalled, testified as follows: 

Direct examination. 

By Mr. McDivitt: 

My mother, Alice 1). Magaw, at the time of her death, had a rel¬ 
ative, a half-brother, besides her children and grand-children. His 
name was Abram C. Davenport, he died a few days after mother 
died. He resided at the time of his death at Clifton Place, Brook¬ 
lyn, N. Y. The relations between Mrs. Magaw and her half-brother 
were friendly, so far as I knew. 

Q. What was his condition, financially? 

Mr. Leighton* : 1 object to the question as irrelevant and imma¬ 
terial. 

A. He was verv poor, financially. 

Q. W as he young or old? 

Mr. Leighton* : I make the same objection. 

A. He was much younger than mother; little older than myself. 
I am not sure of his age. Up to the time of my mother’s 

190 first stroke or attack in August, 1905, up to and prior to that 
time, I should say she was above the average, intellectually. 

J never knew her mother; she died when she was young, but I knew 
grandfather very well. 

Mr. Leighton*: 1 object to the question and answer as irrelevant 
and immaterial. 

My mother’s father was named John T. Davenport, he died just 
before my father’s death, and he died in 1887, or a little before that. 
Q. How did your grandfather, Mr. Davenport, die? 

Mr. Leighton : 1 object to the question as irrelevant. 

A. With a stroke of paralysis ; a very heavy stroke. It was sup¬ 
posed that he starved to death. He lived 5 or 6 days, that was the 
first stroke as far as I know. 

Q. Would you say that prior to Mrs. Magaw’s first attack in Au¬ 
gust, 1905, that she was in fair health, considering her age? 

Mr. Leighton: The question is objected to as irrelevant and im¬ 
material. 

A. I think she was; she was a very old woman; she was past 
eighty. 

7—2109a 
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Cross-examination. 

By Mr. Leighton : 

oldwrr^r • ‘ u ? lime of this stroke was a pretty 

the o; 1 I , f*?, lp h i S exuc ‘ ,l S c - , 1 «• present at the time of 

■ a. irc^sins, 1 zt S"**”* 

HI her haif-brolber, v»Md Ml. 5 Ail, ± 

Jvtic stroke I'thh kT' 0 "' fi"^ h k ere j V st af,er shc had this pan,' 
!* - tioke. l tlimk he must have been here before I don’t hum- 

guess he came here to see her. and on other busing also 1 , 

think he had other business, 1 don’t know; I think he eatne to so, 

her—just after she had that stroke. ; ' ct 

and testified foUows^' "" Ca,le,, “ S a wi,,,e ** f(>r —npl»ina„t 
Direct examination. 

By Mr. McDivitt: 

1 reside at #1005 1:1th Street. Washington, i). C. I knew Mrs 
Alice I) Magaw in her lifetime. I knew her all my life She w i< 
practically one of the family; just the same as a relative not niv 
own immediate fan,, y, but in Mrs. Alfred Williams' family Mrs 
Uilhanis is now dead She was not the Mrs. Williams who'has tes- 

WH1 m,s n Mr’ tl0 \i > , I “ W,W " Us,1 ' t an - v *ol«lion at all to Mrs. 

, 1 ' ; ' *V f" and “‘- v grandmother were brought up in 

tin same town and they were very dear friends, and when Mrs M-i 

\t‘" w-m 1VC at ' ollft 1<ia,ul >he live<l with Mrs. Williams and 
Mrs. W llliams was my father's own cousin. I spent a great deal of 

inv time there and 1 knew Mrs. Magaw very well. 1 did not live in 

the same house with Mrs. Magaw but I stayed there at limes—went 

back and forth. I visited Mrs. Alice I). Magaw when «!». lived -,i 

the La Petra Hotel ill Washington. I remember her when she was 

i<r> ? ke !' ', uk m ' remember seeing Mrs. Magaw during 

,he last '"o .'ears of her life. I saw her frequently, abom 
once n month at least; sometimes I saw her a couple of times 
a week in her room in the La Fetra Hotel. I saw her immediately 

thne 'Th^li al *? ck - She "as in a very miserable condition at that 
time. The first time I saw her she was attempting to eat The nurse 

"as in the room—not Miss Fague—and she simply ate in the most 
animal-like fashion: she was putting the food in her mouth with her 
fingers, and any one who had known her in her lifetime knew tb it 
she was jus, as fastidious as she could be. But she in.proved fron 
that, but she always had her food prepared for her, and of course 
afterwards she went down to the cafe to eat, but it wasn’t eatino of.,' 
kind she had ever done before : she had to have all her food prepared 
and handed to her. She would go to the cafe alone, that was—well 
now wait a second. I don’t know that she did go to the cafe •done 
after she had that attack. After I would see her in her roo n sl e 
would usually be sitting up dressed. I usually saw her alone- when 
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I came in to see her, Miss Fague or Mrs. La Fetra would leave the 
room. 

Q. \\ ill you describe at any of the visits that you made her during 
the last two years of her life what her actions were and what yours 
were when you were with her? A. When 1 would go in the room 
she never seemed to recognize me; Miss Fague would announce who 
I was, and she would say “Oh, is it you” in a pleasant voice. 

Q- M ill you give us the conversation you had with her at any of 
the visits you made her during the last two years of her life- 

193 time? A. Understanding her as I did I tried to make my 
conversation along the lines that I thought she could best 

understand; that doesn't sound very good, does it. I can’t give any 
conversation that I had with her. I talked to her at those times, 
and she tried to talk to me. I don't, recall any conversation; I can’t 
recall it. She didn't say anything. She tried to sav something, she 
would try to talk, but I never knew what she was talking about 

Q. Hid you observe any sign, or motion, or word, or action of any 
kind on the part of Mrs. Magaw which indicated that she understood 
what you said to her at any of these times? 

Bv Mr. Leighton: The question is objected to as leading. 

A. No; I don’t think I did. I can remember several words or 
phrases that Mrs. Magaw used in her attempts to talk. She used the 
terms “spirits,” “spirit way,” “earthway,” “communion,” “blos¬ 
som I don’t recall any more. Occasionally when entering the 
room, when she was told who I was she would call me “blossom” and 
several times when Mrs. La Fetra was leaving the room, she seemed 
to refer to her as old “earth way,” but she used the other terms in 
general conversation, no matter what she was talking about. After 
Mrs. Magaw's first attack to which I have referred, she had another 
attack; I don’t know when it was—whether it was a year or six 
months after the first attack. It was an attack of some kind, illness 
in bed. It might have been a year or more after her first 

194 attack. I saw her once when she was in bed with an attack, 
during the last two years of her lifetime, the time to which I 

referred. 

Q. At any time, from the time of her first attack in 1905 until 
her death, were you able to converse with her and understand what 
she tried to say? 

Mr. Leighton : The question is objected to as leading. 

A. Well, I always tried to converse with Mrs. Magaw, but I never 
felt that she understood what I said, and she certainly never con¬ 
veyed to me what she meant. 

*Q. From your personal observation of her and your visits to her 
and your attempts to talk with her, what is your opinion as to her 
capacity to attend to ordinary business affairs? 

Mr. Leighton : The question is objected to as the witness has not 
shown such qualification and knowledge of Mrs. Magaw that would 
entitle her to give an opinion as to her mental condition. 
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A. I thought she was incapacitated to attend to any kind of 'busi¬ 
ness during the last two years of her lifetime. 

Q. Was there or was there not any substantial improvement in 
her ability to express herself during tne last two years of her life¬ 
time? 

Mr. Leighton : The question is objeeted to as leading. 

A. There was an improvement in her health, but I was never able 
to understand anything that she said. Knowing her as I did 
195 1 would anticipate her and try to make pleasing conversation. 

1 talked with Miss Fague about Mrs. Magaw. The topic of 
our conversation was whether Mrs. Magaw was improving in her 
power of speech; that was the subject. I can't remember the exact 
conversation. I don't remember any of the conversations, not even 
the substance of them or any of Miss Fague’s conclusions that 1 can 
recall. 

Cross-examination. 

Bv Mr. Leighton : 

The last time 1 saw Mrs. Magaw, I saw her the evening before her 
death. 1 don't recall the last time before that—it could not have 
been more than a week. During the last year of her life, I think 
my visits were as often as once a month. 1 didn’t call as frequently 
the last year as 1 had done previous to that time, because she was at¬ 
tended by a nurse and I did not feel that she needed me as much as 
she did prior to that time; 1 was in the habit of calling upon her 
once or twice a week prior to that time. That was before she was 
taken; after she had an attendant I never thought there was the 
necessity for my visits that there had been before that. During the 
period covered by Miss Fague’s attendance upon Mi's. Magaw I 
can’t say how often I called upon Mrs. Magaw; after she had an 
attendant, there was no occasion for me going there as often as I 
had done, and sometimes 1 did not go there more than once a month, 
sometimes probably two or three times a month; I had no regular 
intervals for calling, 1 just went there as my leisure was at hand. 

Mrs. Fague usually left the room when I was there, so that 
190 when I was there no one else was in the room. Mrs. Magaw 
and I were alone in the room; when I eame in the room they 
usually went out. My visits varied; at times I would go there and 
spend a time at the dinner hour; sometimes I would take dinner 
with her; it might have been from one hour to two hours; some¬ 
times it might have been longer. The conversation while I was 
there was directed to topics that I thought would interest her. In 
her attempts to reply when she would miscall a word, I don’t think 
she appeared to know that she had made a mistake in the word she 
had wanted to use. If you questioned her as to what she meant she 
would repeat the same* word, or other words, and try to explain. 
She would try to explain what she meant but failed to convey the 

idea. 

Q. Did Miss Fague appear to know what she meant or intended 
to say in her efforts? 
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Mr. McDivitt: I object to that question, as to what Miss Fague 
appeared to know. 

Mr. Leighton: Answer the question, please. 

Mr. McDivitt : The question calls for the conclusions of the wit¬ 
ness herself to tell what Miss Fague appeared to know, and is surelv 
improper. 

A. I think Miss Fague like myself tried to anticipate what she 
was trying to say. If we didn’t know what she was trying to say— 
what she meant to say—we would suggest various things to her, as 
trunk, or shawl, and if I didn’t call the right article she 

197 would not indicate. Well, she must have; she would usually 
accept what you gave her. If she wanted a trunk and you 

gave her a shawl she would not take that. Usually her food was all 
there before her and she just ate it. She ate anything that was 
handed her; then if she didn’t like it she didn’t eat it. I don’t 
remember when was the last time I went to the table with her. I 
must have seen her eating though a week or so before her death up 
in her room. I should say she continued to go down to the dining 
room to take her food to within a couple of months prior to her 
death. She went to the public dining room, she sat at common 
table with other people. She always had an attendant with her, Miss 
Fague or some one else. I said in my direct examination that she 
would go alone sometimes; that was more than a year and a half 
before her death. She usually had some one in attendance, but 
there were intervals when she didn’t have a companion. I am not 
married, I am thirty-one years of age. I am engaged in business. 
I am a clerk in a government office. I say Mrs. Magaw was not 
capable of attending to any business; I mean she was neither physi¬ 
cally nor mentally capable. She didn’t know what she wanted, or 
what she desired to do. That is my idea. 

Q. You think Mrs. Magaw didn’t know anything about what prop¬ 
erty she had, or what she wanted to do with it—that she hadn’t in¬ 
telligence enough for that, or did not know. I don’t know how you 
could tell if she couldn’t talk. I don’t think Miss Fague appeared 
to understand any better than myself what she intended to say. 

198 Dr. Wilfred M. Barton, being called as a witness on be¬ 
half of the complainant and being duly sworn testified as 

follows: 

Direct examination. 

Bv Mr. McDivitt: 

I reside at No. 1338 H Street, Northwest, in Washington. I am 
a physician. I was graduated in medicine from the medical de¬ 
partment of Georgetown University in 1892. I spent one year a« 
interne in the Washington Asylum Hospital; two years in the 
Marine Hospital service, and two years as house physician at the 
Columbia Hospital for Women and Lying in Asylum and began to 
practice in January, 1896, in Washington, and have been practic¬ 
ing e ver since. My practice at first was general and the first five 
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department of Georgetown University. I am a men ber of the 

SSS IS of w ?h S,ri f‘ ° f Col, ' mbia ;. 1 a mentr of !he 
i i i i r* ^ ^ a^hington, an association devoted to nervous 

die DiMriet nfrT'K a 'V “ m V“ ber 0f the Mc,licil1 Association of 
i - vA t n f °n U i mb, j’ 1 am al ‘° a "’ember of the London Society 
I have been called and examined in cases in court in which nw 

109 don 10 't hT b T n asked “ an expert regarding mental condi- 
on. I have been in several cases of that kind. I belief 

, , ’he most recent case I was attached to was the Bradv case 

n (be Trial" { haveTl" yCar; 1 wa ® an . ex P er ' for ’he defense 
me trial. 1 have also been connected with a number of other 

cases as an ex-pert witness, and among them was the Poling case and 

me also of course, testified in a number of lunacv ca«e« in which 

the question was the insanity of an individual. h,d ‘ 

hihiiin ' a ,i yOU , t0 su PP ose a "Oman of 81 years of age ex- 

,han th . e average intelligence of a woman of her age 
• U| | e that her eye sight was poor, and that her blood vessels were 
atheromatous; suppose that this woman, under the conditions de- 
sen ,ed. suffers with an attack which renders her partially paralyzed 
winch paralysis later affected one side of her 

wTs P CT?dTT| , Tha C t U sTh d in ,hc P°"' er *o move the paralyzed muscles 
\a. gradual. that subsequent improvement was more marked in flip 

hand than m the foot; that the partial aphasia which Z produSd 

a” c time of the attack persisted, and that she did not speak Tn 

intelligible sentence during the remainder of her life-time; that im- 

hof tp!uf V ! | fl0r * '• a V a f k an<1 subsequent thereto up to the time of 
her death she required the constant attendance of a nurse, night and 

a> , that she became childish and helpless, and could not recognize 
her own son. daughter-in-law, or grandchildren when they came to 
see her soon after the attack, nor at any time subsequent Thereto up 
to he time of her death; that she could not un.le.Tu'n.l whT w.s 

thought d tW e T° ,ntlma '|? n tha ‘ she eonceived a sensible 
onn 'A" ' , " as unable *° eonvev sensible thoughts to 

bers ‘ an<1 tba * '° fl, r as appeared from her actions she could 
not comprehend anything read to her out of hooks and 
papers including the Bible; that she continued to talk in an in 
coherent way, using words without proper or sensible connection 
and continued to use words, or some of them -,s i !h, T '- 
promise ” “sen-ice,” “blossom.” “spirit.” “trouble.”‘“Holy Ghost ” 
apostle, “mercy.” “and angels.” without sensible connection and 
that she used much expressions as “where is mv service" “have von 
got my promise ” and “the Lord in my kingdom;” that she re 
ma ned unable to cal her son, her daughter-in-law or her grand¬ 
children by name, and could not speak their names, or am- ofTheir 
names, e\en when the name was repeated to her; that she used in- 
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coherent and senseless phrases, such as ‘‘is the kingdom coming,” 
“give me by kingdom;” that she could not utter an intelligible sen¬ 
tence from the time the paralysis occurred, up to her death, which 
took place two years afterward; that she could not dress herself and 
required a nurse to attend her day and night; that she had pre¬ 
viously been very chaste in her language, but that after the paralysis 
occurred she sometimes used profane and vulgar words; that she had 
a. childish laugh and vacant look and did not give any indication 
that she recognized her son, daughter-in-law or grandchildren, whom 
she had very well known immediately previous to her attack and 
with whom she was on very friendlv and affectionate terms; that she 
simply stared at them or smiled: that she would often hold her 
paralyzed hand with the other hand; that she had more sensation 
in one hand than the other ; that her habit was to fumble her dress 
and to move her fingers in a nervous manner; that her own 

201 son, daughter-in-law. and grandchildren could not under¬ 
stand what she tried to say; suppose that four months after 

the attack there was no sensible improvement, and that she could 
not connect more than three words at a time and then only in¬ 
coherently and in an unintelligible manner; that she used words 
in a senseless wav when talking, words such as “spirit,V 
” “mercv,” and “trouble,” and that she had a vacant 
stare all the time; and that her paralysis existed all this time; sup¬ 
pose that nine months after her first attack she did not recognize a 
physician who had attended her a year before her attack of paralysis 
and whom she had known for many years; that her physical con¬ 
dition was weaker at this time; suppose that this woman wrote a 
letter six months previous to her first attack, showing sensible con¬ 
struction and contents, and that immediately after her attack she 
could not sign her name and that she gradually recovered a slight 
power to write, and that some time before her death she wrote a 
letter in a feeble and irregular and almost unintelligible hand, 
which does not contain and intelligent thought; and also that some¬ 
time after her first attack she would eat her food with her fingers at 
times, whereas previously she had been very fastidious in her man¬ 
ner of eating; basing your opinion. Doctor, upon the facts supposed, 
are you able to state with reasonable certainty whether the condi¬ 
tion described was the result of any disease? A. Basing my opin¬ 
ion upon the facts contained in the hypothetical question, I should 
say such a woman was suffering from softening of the brain. 

202 Q. I ask you whether you are able to state with reasonable 
certainty whether the conditions described to you. or supposed 

in this statement of facts was the result of any disease? A. Yes. 

Q. Are you able to state with reasonable certainty what this dis¬ 
ease was? A. I repeat my answer and state that T believe such a per¬ 
son was suffering from a softening a the brain, due to the disease 
arteriosclerosis and cereb-al thrombosis. 

Q. Will you describe from the standpoint of your knowledge of 
the disease what it is, in as ordinary words as you can? A. I 
stated it in the way I did, so that it would be as plain as I could 
make it: it is a softening of the brain, which is the lay expression of 


frequently 

“kingdom, 
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the term that we perfectly well understand. It is a pathological con- 

f' 11 ” 1 ! " ' 1Ch "r e ,K r, K ee . reb ' al *‘°ftening, which has the same^neaning 
of the brain, and I refer to the cause which is usually 
at the foundation of that condition which is a process involving a 
loss of blood in the vessels, and interfering naturally with the circu- 

“V" 6 r *i5 tS °f th . e b . ruln , in " hieh thes «“ arteries are supplied. 

* -d ■ ti'T” ‘ hron ? bo ^ fnn Ply means an accumulation of matter 
within the lining of a blood vessel. 

Q. What do you say as to whether this disease which vou have 
described affects the normal operation of the brain? 

Mr. Leighton: The question is objected to as leading. 

203 A I should say that such a condition as that described 
^ ti^ * j tirely annihilate the normal condition of the brain 
W. What do you say as to whether dementia is a common or un¬ 
common sequel of the disease described? 

Mr Leighton : That question is decidedly leading and I object, to 
it tor that reason. 4 

A. Yes, dementia is a very common sequel of cerebral softening 
H " Hat, m your opinion, would be the mental capacity of a 
nOman as desenbed in the supposed statement of facts_in the state¬ 

ment of supposed facts—to manage her affairs—business affairs 

properly or safely* A. I should say that a woman in such a condi- 
,1°'! "' mild be totally incapacitated by reason of the disease in her 
brain to manage any business affairs in a sane or proper manner. 

Cross-examination. 

By Mr. Leighton: 

th^T.,n STr-?' opinio '? is buse<1 entirely upon the assumption 
that all ot the tacts supposed are as supposed? A. Yes I base mv 

opinion upon the facts as stated in the question. ’ ' 

Q. And all of them? A. I based it—well, i would not sav that 

onj f‘ y , op ! nlo 1 n ] ! vould ¥ different if one or more unsubstantial 
-04 facts should be eliminated. 

Q. I suppose this question was submitted to vou before vou 
went on the stand ? A. Yes sir. * • ou 

Q t)id you get that question up? A. I assisted in the writing out 
of the question. * 

Yes ^° U ar ° aS an f° r vour testimony, of course? A. 

Defendant's Testiwont/. 

Hettie Hagan Fague. one of the defendants was called as a 
witness, and after having been first duly sworn testified as follows: 

By Mr. Leighton : 

• ful1 n T ai ? ie is Nettie Hagan Fague. Mv (xcupation is comn in- 
ion nurse; I have been going out as a companion nurse I know 
the parlies to this suit. I knew Mr, Alice D. MagawTn her lX 
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time, ever since the first year she came to Washington; I do not know 
what year it was. I had entire charge of her as nurse and compan¬ 
ion during the last years of her life, from 1905 until 1907. I was 
with her night and day during that period until her death, with the 
exception of four weeks when I was at the hospital. From the 29th 
of January to—I cannot tell you the exact date of February 1907, 
but towards the last, Mi’s. Magaw was boarding or stopping at that 
time at the La Fetra Hotel. I did not know anything about 
205 her making a codicil to her will until after her death. What 
T know is that she asked me to clean her desk, to fix it. I put 
all of her letters together of different kinds business letters and all 
others; and as I finished, I came across the will. She had it hiding 
between the flannel of her pad that laid on the desk. I said, “Here 
is your will.’’ I had read every letter before I put it away. And she 
says, “Put it away, away; in trunk.” My trunk stood in her room 
at a window near where she sat. So I did that, but I felt uneasy 
about it, and I said, “Shall I not give it to Van Brunt?” She says, 
“No.” I said, “Shall I give it to Mrs. La Fetra to put in her safe?” 
She says, “No; to keep there locked.” A little while after that Miss 
Magaw came on here, Mr. Van Brunt Magaw and Edna, and she 
says, “Did mother have a will; we have often wondered.” I says, 
“Yes, I have it.” She was glad to know that there was a will and 
she told Mr. Van Brunt. Then there was no more said about it. I 
asked her if I should give it to her. and she said no, to keep it as her 
mother had said. When I was in the hospital, the keys were sent to 
Mrs. Magaw and the will was taken from my trunk and given to 
Mrs. Magaw by Miss Lewis. Miss Bertie Lewis came to me in respect 
to the will, her name is Katie Alberta; we call her Bertie. She was 
one of the witnesses to the codicil of the will. I did not know any¬ 
thing else about it until after her death. I did not know she had 
made a codicil until after her death, but I knew of the deed, in this 
way, there was a squib in a paper saying Mrs. Magaw had deeded two 
houses on B Street to the Foreign Missionary Society of the 
20fi Metropolitan M. E. Church, to endow a memorial to Robert 
Magaw and Alice D. Magaw. The other I knew nothing of. 
I only saw that in the paper, that Mrs. Huntley, Mrs. Tilton and I 
were named as Trustees. Some one in the hotel gave me that piece of 
paper. I did not want the trusteeship. I immediately called on 
Mrs. La Fetra. I didn’t know anything about what to do as Trustee; 
I do not know anything about business, so I asked Mrs. La Fetra 
what it meant and she said that Mrs. Magaw had given two houses 
to the Foreign Missionary Society. That is all I knew about it. 1 
did not want to be a trustee, but I had no choice. I first knew of 
this provision for myself in the codicil to the will of Mrs. Magaw on 
the night my brother-in-law was dying, one week after her death. 
My sister saw it in the paper. This clearing up that I speak of was 
done .just after New Years, 1907, in that week, I think it was. Mrs. 
Magaw never talked to me about her will or the contents of her will. 
There was not any conversation with her touching the execution of 
this deed, the making of the deed, T never heard her say a word. 
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Q. Were you with her at the time the <lee<l was executed? A 
^o, sir; I was in Sibley Hospital. 

Q. I mean when the deed was made? A. Oh, the deed—yes sir. 
1 in the room but not when they wrote it. I was there when 
the\ came. I did not know what it was they were doing. She sent 
me downstairs, l did not know what it was then, but I knew after- 
uarcis. She did not have any conversations with me in regard to the 
making of the deed or the codicil to her will. Mrs. Magaw was 

•m- w! a V ,Cmb 2 r of tJ ie Methodist- Church. She never took her 
-0/ letter from .New ^ork. She belonged to the two missionary 
societies (home and foreign) and to the Ladies’ Aid Society 
of the Metropolitan Methodist Church. Before she was sick she 
used to be very regular at the meetings and at church, but of course 
in her latter days she did not go to church. Mrs. Magaw attended 
to her business matters or affairs. She signed her own checks, 
for one thing, and she used to send me to the bank to take her 
money up for her and bring it back to her; and when things came 
up she would correspond. I know one time, for one thing, she had 
those houses attended to. It was her doings that thev were attended 
to The three houses on the hill, that she had in that codicil. 
Ihe two which are the subject of this litigation, three of them, 
tht thiid one was the one sin* had given to me in my lifetime, 
hut. the other two were given to the foreign missionary society. 
She had the other two fixed up. She took the work away from Mr. 
Banes, and put Mr. borrest in ;is agent. I could not sav for sure 
when the change was made, how long before her death. I could 
not sa\ truthfully what time it was. I think it was December be- 
foie, but I could not say for sure; it may have been earlier than 
that. 1 know there was one other transaction during the period I 
was with her. It. was some money that was sent to her from New 
^ ork. I did the letter writing, which is the reason why I know 
that, and she wanted Mr. Magaw to take charge of it. Mr. Van 
Brunt advised her to invest the money here and she wanted him to 
take charge of it. 1 do not know the month when these letters were 
written, the letter was written to Mrs. Magaw, the check was. 
20S sent to her. The letter came from Mr. Van Brunt. T do 
not know who sent the money or check. The letters were 
;dl in the letters T gave Mr. Van Brunt. I gave him everything 
in the desk; they were in his package. They were delivered to him 
after her death, they were among the papers, her effects, that Mr. 
Van Brunt took away with him after her death. T do not remember 
whether it was in May nr June. 1007 after I came back from tbe 
hospital. The correspondence related to a piece of property that 
had been sold in New York. $1*200. was the amount. It was some 
property of her husband's. T think it was the last division of that 
property. 1 understood from her. and understood from that letter, 
that it was the last that was sold there—that was the tone of the 
letter. Tt was in settlement of her husband’s estate. There were 
papers sent on for her to execute or sign. To mv best recollection 
there were papers sent on at this time for Mrs. Magaw to execute, 
in connection with this New York transaction. I cannot just say 
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what the character of it was. I know* she received the check after¬ 
wards. I do not know’ how* many letters were written by me to Van 
Brunt with respect to this business transaction, nor how many w T ere 
received by her. I think it was Mr. Van Brunt’s letter, and I think, 
if I am not mistaken, that there was one of Mr. McDivitt’s in regard 
to (lie business. I had quite a pile of Mr. McDivitt’s letters, so I do 
not know what it was; they were all together. To mv knowledge, 
the deed closed everything. Mr. Forrest was her agent, he attended 
to this special business. The only assistance I ever saw* given to her 
W{LS ^ P u t l ier P en hi her hand, so that it would write; but 
- P after it was placed, she signed. I never saw anyone guide 
her hand, and I know I never did. That condition of things 
continued until the last check I ever saw* her give. It was not very 
long prior to her death, I cannot say just how* long, she had Mr. 
korrest. invest this money that was remitted from New* York in a 
mortgage, and she added to it from the bank, three hundred dollars 
so as to make the loan $1500. 1 wrote to Mr. McDivitt for her, 

and 1 wrote to Mr. Van Brunt for her. She directed, and I w r rote 
the letters. 1 hen she would read it over three or four times before 
she would let me send it. That was what was done before this 
money was sent on. I wrote four letters before I got the letter she 
wanted. As far as I knew* she took a great deal of interest in the 
Missionary Society in the Church. She had two Bible women 
whom she supported for a good long while, and she used to give a 
great deal of money to it. I know* before her sickness T have seen 
her very liberal. When collections wore taken up she was very 
liberal, and she did a great deal in that, regard. In later years 
*he said she could not do so much, because she was sick and had 
other expenses. I read to her every morning of her life. I read 
the Bible, and a little book called “Common Prayers.” The first 
thing after breakfast I w*ould read these to her. and we would con¬ 
verse every day, and we used to sing—we had very pleasant times 
together. In the evening I would read the paper and some mis¬ 
sionary paper: anything that she w’anted to read I w’ould read to 
her. She liked most any part of the papers T read. She w’anted to 

know what was going on. This continued up to her last sick_ 

T read to her even after Clara came. T mean by her last 
210 sickness when she died. I know* it was within a week before 
she died T had this reading with her. I think she understood 
what 1 was reading about. Sometimes she would comment on the 
reading, and sometimes she would just sit there, as though she 
was praying; that is what I thought of it. She enjoyed those read¬ 
ings. T thought she understood and enjoyed what I w r as reading, 
for the simple reason that w*hen we would read things, she w r ould 
refer to it. and she would take the book up and want me to read it 
again for her. She would say “Read again.” And then often she 
would sit there and hum over the hymns, and those things I had 
read to her. This condition continued down to within a week be¬ 
fore she died; I do not think it was longer than tw*o w r eeks. The 
last year we went out; we used to go car riding, and she suggested 
which car line to take. We would walk up as far as New* York 
Avenue and 15th Street and take the Chevy Chase car to go out to 
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Cl ie yv Chase. She would not go in the others. I wanted to net on 
the tr , treet car at the door and transfer she would sav, “No walk ’’ 
and we would walk up there. We went up to see Mrs. McQueen 

w lsT U <L ^ Lmorv > w t on she iU, when Mrs. Emory 
was HI. She went downstairs to lier meals up to within—I do not 

'!!»'»' " I0 ! l, ' ls it wn>. If I knew just when Mrs. iton 
led I could tell vou when was the last time she went out. but I 
do not remember that date. It was before the execution of this 
deed. I do not know when Mrs. Emory died. It was before she 
made that deed, or the codicil, either one. The last time she went 

on 4 0 , Ut \, „ L( l F / ?tra tonk ,lcr driving, and they went around 
-li the Mall. I do not recollect when that was, I cannot re- 
member dates. She was out while Miss Hurt was at the 
hotel, I do not know just what date that was. She was out after 
that. I know she was out after that. The very la«t day she was out 
we went to take a little walk and got, as far as"the Palais Roval and 
she wanted me to take her in, and 1 sat her on a stool; she did not 
want to go any further. She said she was sick, and I took her home 
That was the last time I took her out. Tt was after I went back 
from the hospital—I could not tell you the date. It was in May 
sometime. As far as her participating in the social life at the 
Hotel is concerned, we used to go down to Mrs. La Fetra’s room in 
the evening, when she was able, a party of us, and she would enjoy 
it. After she was not able to go downstairs, and she did not want 
to walk or did not want to ride down in the elevator, they would 
come up to her room, and we would have music and would talk 
and would have very social times. She had friends come to eat 
with her. and she would have little meals in her room. 

Q. How long did this continue, the going out and going down to 
Mrs. La Fetra's room? Do you recollect when was the last time she 
was there? A. The last time 1 remember was in January. 

Q. Of what year? A. 1007. Before T was hurt. 

Q. Do you recollect how long she continued to go to the table 
either the public table or private table of Mrs. La Fetra? A. The 
last time I remember of Mrs. Magaw being down in Mrs. La 
21*2 Fetra’s room was in June. 1007. From going on the floor 
she was only confined to her room about a week or ten days. 
She used to go around on that fourth floor. I know of her partici¬ 
pating in religious exercises during the last year of her life. There 
were several times they had communion for her. quite a number 
of times. I know the last week or last two weeks before her death. 
Mr. Bailey gave her communion in her own room, and he explained 
subjects and she was delighted. She talked about it afterwards and 
said she had never heard the communion service expressed as it had 
been. That was the last she took it. It was either a week or two 
weeks before she died, and she told me she had never heard it ex¬ 
pressed in that way before, and when she bade Mr. Bailey good-bye. 
she said. “Good-bve, until we meet.** There was difficulty in her 
speech, after she was sick she had this difficulty. She used the 
wrong words, but she always knew when she had* used them. She 
knew it bv trying to repeat it over. 
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Mr. McDivitt : I object to the statement that she always knew 
when she used them, on the ground that the witness so far as ap¬ 
pears is incompetent to know that fact. At times her speech was 
better and at other times it was worse: but she got so she stopped 
using those words and used the proper words. She was conscious 
of the fact that she misused these words or selected the wrong words 
to express what she wanted to say, because it was often that she would 
put the right word in afterwards. 

Q. Could you tell at all times when you were with her what she 
desired to say; what she desired to express? 

Mr. McDivitt: I object to that on the ground that the wit- 

213 ness is incompetent to know whether she did that. 

A. At times she did know. I could understand things because 
I was with her all the time and I studied her. I cannot say that 
Mrs. Magaw used her fingers in eating and was vulgar in her eating 
during her last sickness. She used her fingers sometimes on account 
of her sight. 1 did not see anything vulgar. The manner of her 
eating, was different from what it was prior to her illness. She tried 
to do everything like she used to before she was ever sick; but her 
sight wets not good, and she could not always see. She could eat very 
daintily, in my opinion. I never heard her use vulgar and profane 
language. She spoke to me about the members of her family, she 
was always talking about them. Mostly she talked of Mr. Van Brunt, 
lie was the one she always wanted, and she was always happy when 
he came, was always delighted to know they were coming, and 
always wanted them. When the girls would come she did not’ want 
them to go home, and she did not want him to go. She never said 
anything to me in respect to giving me a house or making any pro¬ 
vision for me. I was the most surprised person that ever lived, 
because I thought she did enough for me while I was with her. She 
was good to me. Her condition improved after I had been there, 
from what it was when I first went there, and then it went back, but 
it was ups and downs. She seemed very well with the exception of 
talking and she could not always get the words she wanted; and then 
she got worse, you know. She had those ups and downs. As far as 
I could judge, I would say she was competent to make a valid deed 
or contract at the time this deed was made, because she was 

214 of a very strong mind; and you could not move her if she 
wanted to do anything. T learned that. She was a grand 

woman and a good woman too. 

Cross-exam i nation. 

By Mr. McDivitt: 

When I first undertook to be her nurse, came to live with her, Mrs. 
Magaw was sick. She was sitting up in the bed, and she was better! 
She told me she was better. At that time she was able to talk with¬ 
out any impediment. I knew that there had been a slight stroke of 
apoplexy; I understood that she was very weak. Her face drawn 
just the least bit here (indicating); but it went back in a very little 
time. There was some difficulty in the use of her muscles when 
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I first saw her. The right side was the most affected if either one 

bed’ ttnS <dde d ' C T d' g) Uying that "V >» 

utu tne right, side. I do not remember any difficulty in her «neech 

,hls *™ c - «•« with her then continuously right alon K u D W‘ 

tune .. her death except when I was in the hospital YtWht 
she really needed the attentions that I gave her and T hinl- 'i„ T 
she could[ no,.have done i, for heiJS was a ven eHer^ ladv' 
I do not think she was feeble m mind and bodv, I do not think she 
wa, as feeble as all that. In one sense of the word ves and in 
another sense, no. I was with her night and day. I mas her 
t was massaging as much as anything else. / couple of days after 
I was with her she was out of bed. She could read some at that time 
. 'h e read *he Bible and read papers, once in a while she read 

-lo aloud to me, but she said it hurt her eyes. She had been 

treated for her eyes before I went there, she said for cataract 
Both eyes were affected: but she could see better with one sight' 

and tlihio’ The fi Tr ‘ T °'“ "T** tl,e slreet and tell the people 
and things I he first time I remember when she was worse was some 

time after 1 went to her. I always had the habit of washing her face 

and hands before I went down and let her rinse her mouth and 

attended to her that way, before she got up, I always did that every 

morning She wanted to do that before she got up, and then I went 

■low,, breakfast ; and when I came back die wanted to rinse he.- 

month again and I gave her the cup, and got the water and all 

and as 1 went to put it on the wash-stand. I heard a slight noise, and 

fi ndTi' her and her lace was drawn. I got my hand under here 
(indicating); I did not know what the trouble was, as I was not an 

mv^b-iiiiTihi" 116 y< ,"‘ V* ,0 T- \ Sil " , her tce,h c,in ched, and I took 
m> hand this wax (indicating) and got a spoon in between her 

teeth and separated them, and then with my finger I pulled some¬ 
thing I do not knoxv xvl.at it was, something like a little cord, which 
I pulled out—and from that time she turned better. I could not 
drop her to call Mrs. La Fetra, but as soon as I eould I knocked on 
the floor, and then sent for Mrs. La Fetra. I screamed and the 
elevator boy ran down for her: and Mrs. Magaw looked at us as much 
as to sav "I am so glad." She did not say anything, because she 
could not speak. It was some kind of a cord that was choking her 
I hat day we sent for Mr Magaw immediately. The hour of 
-1<> the day when I found her in this condition xvas near nine 
o clock; between half past eight and nine. I had seen her 
previously that morning, she had been talking to me before I went 
downstairs. T was downstairs a half hour, by the clock. I do not 
know when this occurred. Mr. Magaw came that night with his 
wife, x\ e telegraphed and they came that night. I told them about 
it that time and we were so surprised to see her so well when Mr 
Magaw got in that room. This occurred quite a bit before her 
death, I cannot tell you the date. It was in 1906. but I could not 
tell you what date. She remained in bed after this attack two or 
three days; no longer. During that time she could talk a little She 
could sav “water.” She would just say “water,” just like a little 
baby, saying one or two syllables at a time, but after she got up 
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and around she commenced to call things,—“spirits,” “beautiful,” 
and used those words, but 1 think she thoroughly knew what she 
meant. P rom that time on until sometime prior to her death she 
used words in a peculiar way. I think that was the last stroke or 
sickness I remember, up to her death sickness. She did not have 
any affection of the heart, or stomach trouble, or anything of that 
kind. She could eat anything she wanted to after this attack. She 
improved and went out and she went around and sometimes she was 
better and sometimes worse. She was weak. She would say her 
knees hurt and her feet hurt her; that is what she complained of 
She could always say, “Van Brunt,” if she wanted him. The minute 
anything hurt her she would say, “Van Brunt;” and she would know 
the girls at times when they would come. For instance—I 

217 do not know whether this is what you want—if I would tell 
her something, and I would tell her lots of things, trying to 

interest her she would say “beautiful,” or “spirits,” or “blossom,” 
or “Holy Ghost.” 1 never heard her say “trouble,” or “apostle’” 
she would say “spirit” lots. I thought I knew what she meant 
by the use of those words. Everybody could not understand her, but 
I could because of my familiarity I could tell what she meant, and 
1 watched her just as a child was watched but she knew what she 
wanted to say, but some people knew. I loved her dearly. I think 
she liked me. She always manifested it. I did not attend to her 
business affairs for her only in writing letters, if that is business. 

I did write some letters for her. I wrote to you and to Mr. Magaw. 

I never wrote out her checks for her. Oh, yes, I wrote them but I 
did not sign them. 1 do not think I wrote most of them. I know 
I do not, I wrote the body of the checks on the American Security 
A Trust Company, Nos. respectively, 146, 152, 161, 169, and 181. 
Some of the other checks are in the handwriting of Mrs. La Fetra, 
and others are Eds I think. Most of them seem to be in the hand¬ 
writing of Mrs. La P etra, but one or two look as though they were 
Ed’s, but still I am not familiar enough with his handwriting to 
say. I am familiar enough with Mrs. La Fetra’s handwriting to 
distinguish it from her son’s. 1 know her writing; this is her writ¬ 
ing. (Referring to a check.) The checks now shown me, drawn 
x Irs. ^ la gaw on the American Security <& Trust Company, and 
numbered respectively as follows, were in the handwriting of Mrs. 
La Fetra except Mrs. Magaw’s signature—Nos. 163, 163, 165, 

218 166, 134, 168, 172, 174, 175, 176, 177, 127, 125, 123, 126, 
128, 132, 135, 136, 140, 138, 141, 142, 143, 144, 145, 147, 

149, 148, 151, 153, 155, 154, 15b, 160, 159, 158, and also the fol¬ 
lowing marked in lead pencil as Plaintiff’s exhibits in this case by 
the numbers 2, 4, 10, 12, 15 and 24, these checks not having been 
originally numbered, and bearing no check number. For the checks 
that I wrote 1 did the writing of the stubs of Mrs. Magaw’s check 
book for her. Referring to one of Mrs. Magaw’s old check books 
containing the stubs of checks which have been issued, that is my 
handwriting—January 3, 1907, a check for $30 to Dr. Custis. I 
did not do the writing generally for the checks that she drew. I 
did not draw any but those (indicating). The one who wrote the 



112 


ROBERT MAGAW VS. AMELIA E. HUNTLEY RT AL. 


check put it in the book. 1 have seen Mrs. La Fetra do that. She 
wrote the checks, and I would see her put it in the book. I wrote 
to Mr. Magaw in regard to her business in Brooklyn. I do not 
know anything about Mrs. La Fetra. I know I wrote to Mr. Magaw 
and I wrote to you. I wrote a good many letters. I do not think 
she wrote any letters while I was with her. I saw her try to write 
a letter once; but she did not send it. She had me write it. Sbe 
said that it was not good. That letter was written just after that 
stroke I was telling you about, when I found her in the bed; soon 
after that. She tore it up, the letter I mean. She would not let me 
send it. I did not tear it up. The letter I have referred to was 
thrown out in the trash. I do not know what the letter was about; 
she had just started it. It was addressed to Mr. Magaw. I do not 
remember of her attempting to write any other letters or 

219 papers. I know her handwriting. In Mrs. Magaw’s desk there 
was a paper of her husband’s giving the family tree, and a few 

letters. 1 went over the contents of that desk with her. I knew 
what was in it at the time of her death because I had fixed them all 
up; 1 think about the first part of January I did that. She did not 
write her own letters because she could not see good enough to write 
them, that is the only reason I know. For a little while her sight 
was worse after this second attack I have spoken of, than it was 
lnd'ore her first attack. It. got better, so that if anyone came in the 
room she knew who they were and would see them at the corner. 
She would wave to Mrs. Love and her daughter, over at the Palais 
Koval corner. She could see that wav, but she did not write. It 
was when she was first taken that I told Mrs. Van Brunt Magaw 
that I often read to her by the hour and I did not believe she under¬ 
stood a word I read. I did say that when she was first taken; this 
second attack I mean. At first, the first, week, but not after that 
she understood thoroughly after that. That does not cover it later. 
At this time when she was so sick and did not understand my read¬ 
ing I tried to read to her simply because she would give me the 
paper and want it read. 1 talked with the Doctor at that time about 
her condition. 1 always asked the doctor how she was. lie said she 
would get better and would get up. Her trouble was apoplexy I 
understood. I did not notice that she was paralyzed at all at this 
second attack. 

Q. Do you know what paralysis is? A. You cannot move; 
cannot move your limbs, cannot move your hand. I noticed 

220 that her face was drawn; her face was drawn very much. 
She was not paralyzed in the hand at all, nor in the foot. 

After this second stroke she went around the room; she would not go 
downstairs. For a little while she could not walk as well as she could 
before. She said it was heavy; it hurt her; it was swollen. I never 
knew her to drag her right foot. When she walked to go down to her 
meals I went with her. She would not allow me to assist her. I 
would start to take hold of her arm to help her, and she would not 
let me: she would shake my arm off. She would not take my arm 
to go down the steps to the elevator; and otherwise she would not 
let me help her, not that I ever remember, when she went down 
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stairs. From the time of her second stroke in 1908, until her death, 
she never would allow me to assist her in going from her room to the 
dining room, or from the elevator down to the street. I would try 
to catch hold of her arm, and she would let go, and I would not 
take her. She walked slow. I never noticed that she was dragging 
her feet. She never had the full strength of her limbs, as much 
as before the stroke, but she got along in walking. She would not 
let me hold her arm when walking on the street. I was paid for my 
attentions to Mrs. Magaw. I gave her my attention because I loved 
her. The money was not the question. And she liked me. I 
could not have done any more for her if she had been my mother; if 
she had been my mother I could not have done more, or loved her 
more. She certainly did depend upon me for her daily needs and 
attention. I did not talk to her about her business affairs; I 
--1 talked to her about her clothes. She had to have clothes, 
but Mrs. La Fetra did most of the talking about that, and Mrs. 
La Fetra selected for her. She knew better how to do it than I did. 
Mrs. Magaw did not want me to do it. She did not think I knew 
enough about it. At the time I was with Mrs. Magaw I was not a 
woman of large financial means, I depend- upon what I earned, ex¬ 
cept as my brothers and sisters were kind enough to help me. I have 
never thought much about having a house of my own, never expected 
it. I might have thought if I could earn enough it would be nice 
to have it. I have not expressed that thought to many people, I may 
have talked about it. At my father’s death I expected to work so as 
to earn enough to have a home before I got real old. I did do that, I 
guess, and I may have said something about it. Mrs. Magaw did not 
know that I was working to save up for a home, so far as I know. I 
never told her, so far as I remember. I do not know as I ever men¬ 
tioned it in her room. If I did, I did it just in usual conversation. 
I never said it to her, I never expected—I don’t know whether I did 
it in usual conversation when anyone happened to be there, I might 
have done it, but I do not remember it. Mrs. Magaw did not act very 
differently with different people. She was very quiet if she did not 
care for a person that came into the room. She did not have very 
much to sav and did not take verv much part in the conversation. 
She was very determined in her manner with everybody. I can give 
you one instance of her determination. I had a brother-in-law very 
ill. at death’s door almost, and I wanted to go home. I had had a 
phone message that they did not think he could live. I went 
222 up and asked her if I could go, and she said no, she was sick; 

and I did not go. I did not go home that night because she 
wa» not willing for me to go. That is one instance. In her last 
sickness, not when she was on the bed, but just about a week before 
she died. She said “Don’t go; I am sick”; and I would not have left 
her for the world. It was my brother-in-law. I could not do any¬ 
thing, anyway, and she wanted me and I stayed of my own will, 
and because it pleased her. When I was employed to care for Mrs. 
Magaw I was nursing downstairs, and Mrs. Magaw told me she 
wanted me, and Mrs. La Fetra came up and she told her she wanted 
me Mrs. Magaw knew I was nursing downstairs. I was only a day 
nurse there. When I first went to her I only stayed with her at night 
8—2109 a 
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(or a week; the rest of the time I was with her all the time. Mrs. La 
Ur/Vt’" 11 ' fi ® rv >ces, but Mrs. Magaw signed the checks 

mirV' t R i1' V ( , K ! ,l0t ,ntlk e her checks payable to me for services as 
a " as !’, ut ,n the bouse bill; the bill for the hotel 
Several times it was paid to me in checks, but I gave a receipt for it 

Th ''a!' 1 '! 8 S’ a|>e , r ,lat 11 "as P aifl , and it was put on tlie lull. All 
t le checks that I ever saw paid I saw her sign; and I saw mightv 

near all of them. I saw mighty near all of her checks signed for the 
bills. Sometimes Mrs. La Fetra brought those checks to her to 
sign and sometimes Ed. It was always read over to her two or three 

thTrcason^berf C ° U # under ? tand just so she would know all 
the reason there was for paying money out. Sometimes she re¬ 
peated the substance of the bill, but not always; sometimes she d?d 

ooo aa< , so,net jfues she did not. After this second stroke some- 
-.6 times she did One time there was something bought for her 

Lothron’s' Tt\?°" ** 1 * re,,cate<1 n : £ "as bought at Woodward & 
•‘Mv ” Tt i t“ < r T' som ? C'hRbam I had bought. She said 

“Sa ^hl'r 1 tT 0ver ,* h . e "; or,i giugbam. At first she said 
What . when I read the word gingham; and then she said “read it 

S ’ a ? d hen Fetra read it again, and she said “Ging 

ham . She knew it meant gingham. After the second stroke <ho 
was not able to read (hose bills; that is the reason tllev were read t 
her, and for her to understand. Mrs. La Fetra during Mr* Macaw’s 
know? ,' ,< i r 1 "'i.h, ",e greatest consideratioM^ave^ever 

,, ?M f A, bixl been her own mother she could not have done 
more .Mrs. Magaw loved her dearly and depended on her more than 
she did on me. She depended on Mrs. La Fetra ahead of me Mr! 
Jlagaw was living at the hotel away from her relatives at this time 
during this sickness. Mrs. Magaw talked to me only about the mis- 

-heh Tk!i S ! e s ' I l| T° rte ' ’, and ,llat sl,e would like to help, but 
she had been sick. I do not know that I can put it right in her own 

words, but I can give you the substance of it. I would not like to 

try to give her words, and maybe give something that she did not 

J er wor t ", ere r ho , " as sick anti had had expenses”. She 
J am s, ek; have had doctor: medicines, and cannot do as I 
want. As far ns I can give it, those were her verv words. She use.I 
the words I cannot do what I want” but not so very many times 

lli.'LT eue tune when she was feeling much better, a great deal 
better than she had been. It was after her second attack. I remem- 

>94 ’ er a P ar,| eular occasion when she made such a remark, be- 
-4 cause T had some missionary pictures, and in one of them it 

, * ,a< Vi 0 Jl'ble wonicii she supported, and that is what brought 

alKiut the talk the picture of that woman. I did not tell her about 
the woman being there. She wanted to know—“Mv woman 
where?” and then I pointed it out. Very often that was her usual 
way of talking My woman, where?” A great deal of the time 
she would speak that way. I never heard her use the word “Gath¬ 
way nor earthway ’, if T did I have forgotten it. but T do not think 
>o because the odd words she used seemed to impress me The mo-t 
odd words she used were “blossom” “Holy Ghost” “spirits” “path¬ 
way ; those are the words she used. She would look up to the stars 
and say, “path. path”. She loved to talk about the stare. I wL n* 
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always able to understand what she meant, but most of the time. 
After her second stroke in trying to understand what she meant it 
was more or less necessary to ask her over and over whether she 
meant this or not, but not always, not all of the time. When I 
went to the hospital she was not that way, she did not use strange 
words then, she had dropped them. I never heard her use “path- 
wav” or “spirit” after I came back up to her death. From that time 
on I did not hear her use those strange words, not as far as I can 
remember. I do not think that it is possible that she might have 
used these words and I not remember them. I never remember 
hearing her call Miss Wolfley “blossom”, I have always been in the 
room when Miss Wolfley was there. She may have been there 
while I was at the hospital, but I will not say that she was. I was 
very seldom out of her room. I seldom went out of doors, I seldom 
went out home but when I did Mrs. La Fetra stayed with her. 

225 I did not take any regular time to go at all. I did go home 
about once — month; I would stay about an hour or two 

hours, sometimes. I would stay to dinner maybe once in a while. 
I went home to dinner once when Mr. Magaw was there. I think 
there was one time when Mrs. Magaw signed some of her checks 
by a mark, just making a cross instead of signing her name; her 
hearing was good during the time after her second stroke in 1906, 
as far as ever I knew it. 

During her sickness when it was hard for her to express herself, 
I do not think I used any other method of finding out what she 
said, besides asking her questions. At those times it was common 
for myself and others to ask her whether she meant this or not. 
When I did not understand what she was telling me I do not think 
I had to ask her more than twice or three times to find out what 
she meant. In trying to find out what Mrs. Magaw said I never 
spelled any words to her; she never tried to write indicating what 
she wanted to say to me, I never asked her to do that, I do not re¬ 
member ever asking her. Referring to the reading, when they 
would read about the Bible, she would speak of “John.” She would 
call “John” by name, and she often spoke of the Savior. I do not 
know that I can just say what she did say, I cannot quote her words, 
I understood what she meant, I am sure of it. Referring to the 
time when she suggested about taking a car to go to a certain place; 
we would go out of the hotel and I would say, “Let us take the G 
Street car,” and she would say, “no, go up,” she did not say anything 
more. I cannot tell you just when she went out and sat down 

226 in the Palais Royal store referred to in my testimony; it was 
just before she had the stroke, which was one time she did 

it; and then she did it a second time, the last time we went out for 
a walk. She did that in two different instances. The last time she 
did it, I think was in May or June, 1907, shortly before her last 
sickness, she was feeling very badly then until I got back to the 
house, then I gave her some medicine and she got better. She 
walked out in the hall later on, but would not go down again. I 
wanted her to try it over but she would not. Never in my life did 
I hear her use any profane words; I never heard Mrs. Magaw use 
what you would call a vulgar word in my life. I used to laugh at 
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j*>ine of her expressions. She would use something like “Oh. 
pshaw. And 1 would say, “Oh, don't say that it is ugly." Thev 
were not what 1 would call vulgar or profane words. I would not 
call any words she used indecent. When she would say this word 
“Oh pshaw,” I would say “Oh, pshaw, that is naughty, talk 
straight. I said talk straight just to get her to say what was the 
light word. I did not think it was what would be called a naughtv 
word, I only used the term; I did not mean it as a naughty word. 
I may have used that term, but I did not mean it in that light. Of 
course they can be taken with different meanings. I did it thinking 
it amused her. Often she would try to talk, and I did it to get her 
to laugh. No, indeed, she was too much of a lady. Mrs. Macaw’s 
will was put in my trunk and locked from the time I cleaned her 
desk. She never asked me for it; she asked once. “Is it there?” and 
I said “Yes.” Just before I was hurt she asked me if I -till 
227 had it—Mr. Forrest had been there—and I said “Yes.” He 
did not know anything about it, no one but Mrs. Van Brunt 
Magaw and myself knew. I never told Mrs. La Fetra. She told 
me not to tell Mrs. La hetra. V hen I asked her to let me send it to 
Van Brunt because I felt uneasy about the responsibility of keep¬ 
ing it—she said, “No, no never.” I said, if you want Mrs. La Fetra 
to put it in her safe I will give it to her, but she says, “No, no sav 
nothing. She mins, I ut it there, and she got up and showed me 
where she wanted it to be put in my trunk. She showed me that 
herself I felt uneasy in doing what Mrs. Magaw told me to do 
about the Will, because I thought the son had a right to that will 
not more right than she had but I thought she was sick and she 
might die. Suppose she wits to die suddenlv, and that will would 
be found in my trunk. Those people might think that I took it 1 
have heard of too many things like that. That was what made me 
uneasy. I did not want to have the responsibility of it. I did not 
have anything else of hers. They were all in the desk. I would 
ha\e put it in the desk when I cleaned it out, but she did not want it 
so. I went over the letters in the desk and got them all together 1 
do not remember any letters in the desk which were not written 
either by Mrs. Magaw or written to her, thev were written to her 
and there were a lot of photographs and things, trinkets. 

I am a member of the foreign missionary society of the Metropol¬ 
itan Methodist Church. T have been interested in that societv all 
my life. I am interested in the Home Missionary Society. I think 
if I had a leaning I would have it to the home. Mrs Magaw 
228 leaned to the foreign, she was ten times as strong on that than 
me. I used to talk home missions, and tell her the thing* 
about it. hut she always wanted to know about the foreign mission* 
Ladies from this society came to see her sometimes, thev calied on 
her after her sicknes>. PVicnds called on her from the church f 
never suggested to her that it would he nice to make some donation 
to these societies because T did not think that, was anv of niv hu«i- 
ness except that I was interested in the societies, hut I was a nurse to 
her and I did not consider it was my affair to do a thing like that, 
with anv one I was taking care of. Mrs. Magaw was not more in¬ 
terested m foreign missions than home missions, because there were 
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more ladies from the foreign missionary society that called on her, 
because the ladies that called were members of both the foreign and 
the home societies. Every one has more or less preference, but way 
back when she first went to church I remember she was that w T ay, 
was more interested in foreign missions. Mrs. Magaw sent Miss 
Lewis to the hospital to see me for my keys. Miss Lewis was nurs¬ 
ing Mrs. Magaw’ for me while I was in the hospital and she sent 
her out every day. I took Miss Lewis’ w’ord for it, Miss Lewis told 
me so. Miss Lew’is came to me and wanted my keys. Mrs. Magaw* 
wanted the will to give to Mr. Forrest, for fear I would never get 
w r ell. Those w*ere the words she used. I had blood poisoning. I 
gave the keys of my trunk to Miss Lewis and she brought them back 
the next day. I never saw* the Will after that, T have never seen it; 
T do not know* where it was kept after that; I do not know anything 
about it after that. 

220 Miss Lew’is took it and gave it to Mrs. Magaw, and then 
brought me back my keys. Mrs. Magaw had the will. I do 
not know anything about what happened to the will after I gave her 
the keys; 1 never saw* the Will after the day I put it in my trunk; 
Miss Lewis told me she got it and gave it to Mrs. Magaw*. The will 
was never mentioned to me after I got back from the hospital; I 
did not go over Mrs. Magaw’s papers and letters after I got back 
from the hospital; T never touched those again. I do not know' 
where the Will w*as; she told me they w*ere going to give it to Mr. 
Forrest to put in his safe, Miss Lew is told me that. I do not know* 
whether that w*as really done or not. When I saw* the newspaper 
statement that I had been appointed a Trustee about some houses, 

T knew* that Mrs. Magaw* had three houses there and I had been 
made a trustee for two only; neither Mrs. Magaw* nor anyone else 
told me w’hat had become of the other, the only thing was w*hen T 
saw* this it worried me because T do not know anything about busi¬ 
ness, and I spoke to Mrs. La Fetra and asked her what this meant 
and that T did not know* how to be a trustee. She said, “That is 
all right.” T went to her for everything like I would go to my own 
mother; that is why I went to Mrs. La Fetra, I did not speak to Mrs. 
Magaw* about it; I did not know*. T never had any thought about 
speaking to her, I guess; there was no reason under the sun. She 
never spoke to me about that deed and T never spoke to her, I had 
no idea of such a thing. I certainly was surprised that Mrs. Ma- 
gaw* w*ould convey the property to me as a trustee, I never understood 
it; never mentioned it to Mrs. Magaw; T never thought anything 
more about it; I never said anything about it; I did not 
280 want to be a trustee, because T did not know* how'; I never in 
my life talked to Mrs. Magaw about it, I could sw r ear on my 
oath as to that. I may now think it rather strange that such a thing 
should occur and that T would never speak to Mrs. Magaw nor think 
her or express my appreciation for it, but I give you my w*ord I did 
not then. I do now*, since you talk more about it, but I did not 
then. I never spoke to Mrs. Magaw* about it. I did not have any 
choice in becoming a trustee for the property; I knew* I could re¬ 
sign if T w*anted to but I felt that if she had done it and wanted me. 
it was my place to do what she wanted, the same as I would feel if 




118 


ROBERT MAGATV VS. AMELIA E. HUNTLEY ET AL. 


mj- father had done it; I would have done it because he wanted me 

Q. Did you have the same feeling about being a trustee as vou 
did about keeping that Will? A. Well, I do not know as I thought 
'bJ 1 *- * thought she wanted me to be a trustee an( i 

I thought I ought to be, because she wanted me; I knew because it 

hT 1,1 V h !K Pap l r ’ 1 ™d it, that is ail. I support wi 

because I thouglit that she knew what she was doing, and because 

she wanted it. This deed of trust referred only to two houses. I 
her death" 0 " " ' a< MaRaw f,id with the other one. until after 

th$' J?' d V i >U th 'j k at ,he ti,ne ,ul .Vthing about the circumstance 
hat she only made you a trustee for two houses, when she had 

three. A. I did not know what she did. I knew she had three 
and I thought she was going to give the third to one of the girls 

•>Qi rhat j’ as mv optmon. She did not say this; she never said 

- 1 a word to me. Tt did not occur to me that there was anv- 

thing strange about the fact that this deed which I saw in 
the paper referred only to two houses instead of to the three Mrs 
Mngaw never said she was going to do anything for me at anv time 

" Ji, a , It'° VI ' 0 ln, . ,1 ' v ke >’ s "ere brought back Miss Lends told 
me that Mrs. Magaw had done something nice for me. but she did 
not say what, and T said ‘She ought not to do anvthing for me be¬ 
cause she has been very good and kind.” and T never thought it ’had 
anything to do with the Will. I thought rnnvhe she was*goingTo 
hme some friends up there when I got home. It is not a fact that 
I had some inkling at the time those deeds appeared in the paper 
bearing upon those two houses, that Mrs. Magaw had done some¬ 
thing for me regarding another house; I never thought that- I am 
sure that my memory is perfectly good. It did not occur to me that 
there was anything particular about her making me a trustee for 
(hot"o houses instead of three, when she owned the three because 
I thought maybe she wanted to give the two houses awn Tha i! 

I ‘ h T ht of ™ "<* <Wnk what she was goingVo do with 

neter i!Td to meTw d }T he "’u" '* '° 1,10 Brand children; she 

„r , In . ' 'he would; she never said to me anything about 

«hat she was going to do. She made me some present' - dfe g^ e 
me two dresses while I was with her. She was vcrv kind to me d,! 
tlmught I needed it. she said; that is what she u d an f d , 
not hnve the money to buy it. * 

1 <h 'orderTo'To ! n k "°"' what she is doin «- <>«eidedlv, in 
909 , tttfhe a "ill or sign a contract. If thev did not 

23 ' l!h?nl shl l hCV "T. d u n,; - ° f P °' ,rse 'hoy eould not do it 
1 think she knew what she was doing. When T «av tint *ho 

«as so competent during the last vear of her life T mi, if sh! 
to whom a paper is presented for signature fails’ to compiiheKe 

r 
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different at different times; a person is not able to do business when 
they are asleep. I think she was in condition to sign. You want 
to know, for instance—say she was able to eat and go around, and 
all that and you would give her a paper to sign and read it over and 
over, and she did not understand it. I would not think she was com¬ 
petent. But if you were to read it over to her and she understands 
it, she is competent. If you assume she did not understand it, I 
would sav she could not do it; but I do not sav she did not under- 
stand it. If she did not understand what she was signing she was 
not competent to make a contract or deed. 

Redirect examination. 

By Mr. Leighton : 

1 filled in the body of those checks I spoke of, at Mrs. Magaw's 
request; she was present and requested it. 

233 Recross-examination. 

Bv Mr. McDivitt : 

«/ 

Mrs. Magaw always requested me to fill in those checks when it 
was done, every single check that I drew; they were written at the 
date. I never knew when it was impossible for Mrs. Magaw to re¬ 
quest those checks to be written; I never knew her not to be able to 
suggest it. I said at one time she was not able to speak at all; but 
she had the book: she could get up and get that book. The three 
checks I wrote to Dr. Custis, she was able to tell me; those are all 
I think I ever wrote, that you showed me this morning. She says. 
“Money, Doctor, book.” I would go to the desk and get the books. 
She would say, “Write” then I would write down the amount. The 
doctor would hand her his bill. She would request him three or 
four days before to bring it. She would say, “Want money”. That 
is all she would say, and he said one day, “No”. She said “Come 
when want”. Those were the words. When he gave her the bill 
she would say, “Money, doctor”. Then I would go to her and I 
would say, “Well, what do you want; the doctor to write this”? 
And I would hand her the bank book. She would say “You write 
it.” Then i would write it. She would write her signature. That 
is substantialy the way it occurred every time I made out a check 
for her. 

Mrs. Lydia H. Tilton, was called as a witness in behalf of the 
defendants, and having been first duly sworn, testified as follows: 

Bv Mr. Leighton : 

t/ 

234 My full name is Lydia H. Tilton; I am one of the de¬ 
fendants in this suit.* Referring to the heading of com¬ 
plainant’s bill of complaint, I know all of the defendants except 
the last three; the last three I do not know, except as I have seen 
them at this hearing. 

Q. You with the defendants, Huntley and Fague, are charged 






120 ROBERT MAGAW VS. AMELIA E. HUNTLEY BT AL. 

in Com^ainMi^s bin with procuring the execution and delivery 
of the deed described in the bill. y 

A. I know nothing about the execution and delivery of that 
deed except what I heard. I became advised of its execution after 

KJ'^r XeCU i ed; \ f d ° a?* know how soon - I cannot tell the num¬ 
ber of times I saw Mrs. Magaw; I used to go in when I would l>e down 

to Mrs La Fetras, or down town, because she was sick and some¬ 
times I would carry her things that 1 thought she would enjoy 
Perhaps it would be two or three times a month that I would be 
then?. I was not there immediately after her stroke. I did not 
see her at the times that she could not talk. I never saw her when 
she could not talk with me. My acquaintance with her commenced 
seven or eight years ago. I cannot tell how frequently I called 
between lJOo and the time of her death; I should say once or twice 
a month. I did not begin immediately after her first sickness. I 
did not go there until I thought she was ready to see friends- I 
could not say how long before her death. I was‘there quite a mun- 
her of times in January and February, 1007; I was there before that 
a great many times, but I do not remember the dates at all. I was 
there alone, say, from January, 1007, up to the time of her death, 
two or three times a month. I went there because she was a sick 
member of our church, to which T belonged, and because it 
was one my duties to call on the sick. I was on the 
committee to call on the sick. I went there also because I 
had met the woman and was interested in her, and I thought it would 
be a pleasure to her to see me. Pardon me, if I ask one question. 
\ou ask me what I knew about the making of the codicil to the 
will, and I said T knew nothing. Did you include in that with 
regard to the deed. I first learned about the deed when I called on 
Mrs. Magaw to carry her some cake, some angel food; it was about 
twro days before the deed was made. When 1 got up there she told 
me she wanted her “promise”. She meant Mr. Forrest. 1 knew 
that she called him her “promise”. T said “Mr Forrest 9 ” \nd 
she said, “yes, I want him quick, quick”. She repeated The word. 

I said “what for?’ I wondered what was the matter. She told 
me that she was afraid that they would contest the Will. 

Mr. McDivitt: What were her words 

The Witness: It is impossible for me to remember everything. 

I only tell you what I understood from what she said: I cannot sav 
just what the words w*ere. I do not know' who “they” were because 
I did not know who her family consisted of. Slie said she was 
afraid they would contest her Will: that is as I understood; that 
is the meaning I gathered from what she was trying to say. T asked 
this question. “Has anybody a right to contest it?*’ I did not 
know’ but that she had children who would contest it. and I asked 
her the question. She said, “No: they have had their shares, and 
they have enough. This is all mine”. Nothing more was said 
then but that she wanted her “promise”, and she wanted him 
236 quick. He w’as dowmstairs at the time, although T did not 
know* it when I went to call on her. Afterwards T learned 
that he did come. I went out before he came in but I learned about 
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it afterwards. The rest is all hearsay. I gave her the cake and 
she enjoyed it. We talked a little bit, and that is about all there 
was to it. She did not tell me about her property; I never knew 
what property she had, whether it was one hundred or sixteen hun¬ 
dred. I do not know anything about it. I have related all the 
conversation she had in respect to the execution of this deed or the 
making of this deed; all that 1 remember. I do not know how I 
happened to go there at the time Mr. Forrest was there; just that I 
happened to be there; I was not there by appointment; at the time 
this conversation took place it was two or three days prior to the 
execution of the deed as I learned afterwards. I remained at this 
time with her perhaps ten or fifteen minutes; I never made a long 
call. 1 cannot tell who was present at the time ; l do not remember. 
I called to see Mrs. Magaw and really do not know who else was 
there. 

Q. When did you next learn about the deed? A. I think T saw 
it next in the newspapers; I was not present at the time of its exe¬ 
cution. 1 have stated all that Mrs. Magaw said to me in respect to 
her desire to execute this instrument at this time; I have told it all. 
She did not tell me what she wanted; she did not go into details; 
I do not think I can say anything more about what she said at that 
time. She did not say anything more about it. Of course we con¬ 
versed about different things; at that time I think the whole con¬ 
versation was in regard to things down at the church. She 

237 did not express to me what her purpose was in making the 
deed nor for what object she was going to give her property; 

I did not know anything about it; she only wanted her lawyer to 
do something about her will. I do not know whether it was a deed 
or what it was; I do not know anything about it; there never was 
anything submitted to me about it. Prior to this conversation I had 
with Mrs. Magaw I did not know anything about her affairs. I did 
know about the codicil to the Will afterwards by hearsay. That is 
all. At the time of this conversation with her I knew then that she 
had made—I did not know whether it was a codicil to the Will or 
the original Will. I had heard she had done something for the 
Woman’s Missionary Society. I had not heard what it was. I did 
not know anything about her property at all. I should say I saw 
her about two or three times a month about the time she executed 
this deed; two or three times during that month. T do not think I 
usually stopped more than 15 or 20 minutes; perhaps a half hour. 
Of course we would get to talking and the time would pass. She 
never herself said anything to me about the codicil to her will, or 
the will itself. Generally the subjects of our conversation with her 
when I called to see her were about affairs at the church and mis¬ 
sionary work. She was the most interested in the Foreign Mission¬ 
ary Society: T think I was then the president of that society; I am 
not certain whether it is an incorporated body, this society of the 
Metropolitan Church; the National Society is incorporated and we 
arc an auxiliary and our society at the church is incorporated; only 
as we are an auxiliary to the National body. I did not at any 

238 time read to Mrs. Magaw. I never had nay business rela¬ 
tions with her, any money business relations with her; I 
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was simply a friend ami a ehurch visitor. I was present 

°* ,le '- Iift : «! social gatherings whin dm 


. — — . catnenntrs 

n!t.l P r e p' t "tv h u 1 i 11 ^nthering in the parlor of* the 
ii' f, I ; a .. F 'f tr ' 1 - ," e . ha, J a missionary and his wife there from 


^ 4 i 4 . . ; .C 4 it\i iiw wiie mere iron 

r' 11 ' -V" crua «'"> »e had a reading exercise. I gave a map lesson 
.''he sat just opposite the map as I was explaining it. ami I looked 
around and she seemed to enjoy it. After I was through and I went 

hidde V.p'" " JTn '°k 1111,1 i' 10 seome<1 lo ,M * « la,Ito have me sit down 
b si le hen and talk about the map and about what was going on 

Mrs. La Fetra talked to us at that meeting—Mrs. Ira La Fetra. the 

iiemn" iir ' V \lr nd M^^mwed some pictures. It was an unusually pleasant 
exenin,.. Mrs. Magaw had come downstairs dressed in a prettv silk 
dress and a real lace collar. I complimented her on her‘dress 
and collar, and we talked considerably. I congratulated her that 
_{ e .," a * bilking ajl right, that she did not use a wrong word once 


i*i i ^ .. 1 11 1 11 c| word once 

while she was in that conversation. She said, “I am so glad”, and I 

sanl I am glad too. you will get all right vet and be well” Thi< 

was Feb. 12 or 13, 1007. Just before that time I was up in her room 


_ # 4. V V (I* III/ III IJvl I \ Hill] 

one day and it was difficult for her to talk. She was not quite a« well 
as usual and it was difficult for her to get the right words. She spoke 
of promise and “spirit” and so forth; and finally she got out of 
patience with herself and she said, “Whv can’t I sav it why can’t 
I get the right word”. I said, “Oh. you will some time”, and I told 

oio . i n i b0Ul i° ne ,llat , 1 h , n<l kn °wn that had had the same 
-MO trouble and got so that they could talk well. And so when 1 


was talking with her that day down in the parlor I said “You 
know I tolil you so”. She said, “oh yes, you did.” I was describing 
the work carried on by our missionaries in different islands in the 


11 ! I • 1 -- inailUS III me 

"■orhi, mid the map was of the island world—Foreign Missionary 
work, fra La Fetra and Ins wife, missionaries to South America. 


were present There was once after that that I was up in her room 
and she called in her nurse. I do not know who it was; it was some¬ 
one who was with her at that time. She asked her nurse to oo to her 
desk and bring her out a certain paper, and the lady brought out a lot 
of papers and Mrs. Magaw looked them over, and handed over some 
papers to me to look at. They were certificates of stock or bonds 
or something of that sort, on New York or Brooklyn. I cannot re- 
inember which it was: but they represented considerable money. 

Vl a \l* flnc • s , hc ,ook them and l°°ked at them and said 
Not worth the paper they are written on”. I think this was in 

March or late in February, 100,. and the verv next call after I saw 
her in the parlor, and I was again surprised to see that she showed 
such excellent language; she was improving in language and in her 
power to speak. At the hotel table I was frequently in there for mv 
lunch, and I would sit at the same table with Mrs.‘ Magaw and talk 
with her during the meal, during the last vear of her life She was 
a lady always. I never saw anything in her manner that was not 
ladylike, and she ate like a lady. T never saw her eat with her 
fingers. Referring to the testimony of other witnesses that when 
she was in this condition during the last vear or two o7her 
240 life she used, sometimes, profane language, sometimes in¬ 
decent language. T should say they mast have misunderstood 
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her; I never heard such language used by her; she was a lady and 
a Christian, and showed it in her conversation. There were differ¬ 
ences apparently in her powers of expression at different times when 
T saw her. When she had those sick spells she could not talk as 
well as when she was well. I do not mean that she was well even in 
this February or March affair but she was much better and had 
so much better command of language; I should say that she was at 
her worst, that is in respect to control of her language just after her 
first attack fn 190r>, and that she was at her best in 1907. If I ever 

had anv conversation on business matters outside of the times I have 
« 

mentioned, they were general, because T do not remember anything 
in particular. When she told me that she wanted to see her 
“promise” not much of anything had preceded that. I had just got¬ 
ten in, and she was so eager. That was the only thing she wanted 
to talk about. I never saw' her when she was not able to think for 
herself, and to decide for herself, and she always did decide things in 
a peremptory way. She made us understand that she knew' what she 
was saying. I knew' from her conversation with me that she knew' 
what she was talking about, and I knew* from her quick decisions 
that she was a woman of good business ability, whenever any ques¬ 
tion came up. 

Mr. McDivitt: I move to strike out what the witness says she 
knows about Mrs. Magaw', on the ground that it is entirely a con¬ 
clusion. 


*241 Cross-examination. 

By Mr. McDivitt: 

My name is Mrs. Lydia H. Tilton; I am not now president of 
this society; Mrs. La Fetra is now' president. I certainlv should 
like to have Mrs. Magaw’s deed carried out, just as I would like 
to have my mother's Will carried out. I would like to have the 
codicil referred to, sustained and carried out; that is what I am here 
for; 1 want it carried out. I want to do everything I can to sustain 
those two instruments and have them carried out. I want to do 
everything I can to sustain those two instruments and have them 
carried out. I am her friend although she has gone to Heaven. 
If I knew how', T would oppose any attempt on the part of any¬ 
body to attack those papers. There were other ladies of that society 
and of that church who called on Mrs. Magaw during the last year 
of her life; I do not know' how many others. Some of them w^ere 
Mrs. Tasker, Miss Gray, Miss Snell, Mrs. Bishop Bristol. Mrs. La 
Fetra could give more than I could, because she was right there; but 
T know’ of them calling on her. I do not know whether there w'ere 
others whose names I do not now remember or recall, I know’ there 
must have been others because they w’ere all interested in her; but 
I was not there always. I think it was the habit or custom of many 
of the ladies to stop in and see Mrs. La Fetra frequently; w'e all 
loved her w’ell enought to call on her. Mrs. La Fetra is one of the 
moving spirits in this society; she takes an active interest in the 
work or any w'ork she has anything to do wdth. She was at the 
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head of the hotel and she has been active in W. C. T. U. 
work, in the Crittenden Home work, and every public work 

i i \ la \ " 0I ? 1 ? n have had any thing to do with in this City, she 
luts had a hand in and has helped. Mrs. La Fetra is a very public 
spirited woman; I would say she is successful in her undertakings 
Mrs. Magaw loved Mrs. La Fetra and Mrs. La Fetra did a good’ 
many things for her, the same jus she would for her own mother, 
and Mrs. Magaw s statements with regard to that were worthy of 
Mrs. Magaw. She appreciated everything. I cannot say very much 
about whether she depended somewhat upon Mrs. La Fetra’s kind¬ 
ness and advice. I think Mrs. Magaw advised herself. I never 
knew her to swerve from her own opinion. I have attended the 
hearings m this matter. I was in Baltimore when the last hear¬ 
ing before this took place. I was here except for that one. Mrs. 
La retra's hotel and home were a sort of meeting plaee for mission¬ 
ary ladies; they always knew they had a home there and she helped 
them with her money and with her love; and brought them into 
association with us of the church. She would invite us there to 
meet them. I hope she never lost any opportunity to assist the 
society in every way that she could. I think that Mrs. Magaw 
referred to Mr. Forrest as “promise,” because T had talked with her 
Indore and she always called him her “promise.*’ Mr. Forrest 
had been in her room when 1 was there. She referred to him as her 
“promise" then; she called him her “promise” I do not know why. 

I thought at first because he had promised to come. I do not know 
that 1 ever heard her call him Mr. Forrest myself; T do not re¬ 
member; I mean when she was sick. Of course before that she 
called him Mr. Forrest. 1 said that she said. “My promise, 
niy promise; quick, quick;" that was in May 1907; just 
before the deed; two or three days before the deed was made 
lie was there when T was, but be had not come to the room 
l w as there. I do not know that T ever heard her refer to 
anybody myself, in 1907, by some other than her or his own 
name. She would talk about our Pastor, Dr. Bristol; but I think 
she called him by his name; I think I am sure of that; I think 
she said “Dr. Bristol. ’ I do not think she referred to him in any 
other way but by his own name; I think she said “Dr. Bristol ” 

1 am inclined to think I am sure of that. She did not call him 
her “kingdom” to me. T have heard her use the word “kingdom” 
but not referring to Dr. Bristol. I do not know to whom she did 
refer. This was when she was worse; when she could not talk as 
well; T should sav back in November or December. 1903; but it 
was when she could talk better that she was talking about church 

people and calling them bv name. I should say that was in_T sav 

now that she was at her best in February so far as I remember. 
February and March; T do not know just exactly the period. * She 
declined after that but T do not think she declined so very 'much 
until very near her death. She used good language after February 
from the time I saw her; good language. I think I have heard 
her use the word “promise” after February. 1907. Tn May 1907. 
when she was talking to me she said “promise, my promise;” but 
the other names I do not remember of her using; and from her 


,243 


out. 

while 




ROBERT MAGAW VS. AMELIA E. HUNTLEY ET AL. 


125 


words I have no way of knowing she meant Mr. Forrest, except as 
she had previously referred to him as “promise.’’ If that had been 
done the first time I heard her use the word “promise,” I 
214 should have known from what she told me that she wanted 
him, that it was her business manager she wanted, and I 
knew that Mr. Forrest was her business manager. She did not say 
the words “business manager” but she told me what she wanted 
him to do. She said she wanted something done about her will*, 
that is the amount of it. She said she was afraid they would break 
the Will. Now 1 do not know who “they” referred to. But from 
what she said 1 knew she wanted the man who did business for 
her. 1 knew she wanted someone to do business for her, and I 
knew that Mr. Forrest was the man who attended to her business 
for her. 1 knew that Mr. Forrest was the one she trusted to do the 
business ior her. 1 never heard of her speak of her son, Van Brunt, 
by name. 1 never heard her speak of any one of the family by 
name. That is, 1 do not remember of having heard her speak of 
# ^ fm 1 1 ^ 1^^ name. None of the family w*ere 

with her at any time when I was (here, not that I know of." I was 
not up in her room when they were there; 1 never met any of them 
l never heard her refer to any of her family in any way with the 
exception of the time she used the word “they,” of course at this 
time I speak of when she said “my promise, my promise, quick, 
quick,” meaning Mr. Forrest, she was not as strong or as sprightly 
as she had been ten years before; she was an elderly lady; she was 
gentle and polite and kind and quiet; she exhibited a Christian 
spirit as strongly as any woman I have known; and when I say 
that I never saw her when she could not talk I mean that there was 
no time when l could not understand what she meant. I think at 
this time, in May, 1007, that a person who had never talked 
245 with her before would have experienced some difficulty in 
knowing at once what she meant when she talked. When she 
spoke about calling Mr. Forrest she did not use the word “deed” 
or “codicil,” I am sure of that. I had heard before that there was 
a codicil; 1 heard she had done something for the Woman’s Foreign 
Missionary Society. I do not know whether it was a Will or codicil, 
or what it was; I cannot tell you who told me, somebody down 
at the church. I think it likely it was Mrs. La Fetra. It would 
have been natural for her to tell me. It probably was either Mrs. 
La Fetra or Mrs. Huntley; somebody who knew about it at the 
time; somebody familiar with it. She appeared to me to be about 
the same in February as in May, 1907. She was just as old as she 
was in February, only a few months difference, and she was not 
strong of course; she was a very weak lady at that time; she was 
afflicted physically and I knew she had a nurse to take care of 
her and sleep with her. I did not know what property she had; I 
did not know a single thing about it; T judged she was a woman of 
some means from her contributions to the society; she gave $200 
at one time; and I think she gave $100 at another time; they were 
generally when we were closing up the business for the year, it 
seems to me. about September, perhaps September of the different 
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years. I referred to a social gathering at which I gave a talk and 
had an interesting map; it was a map of the island world; a repre¬ 
sentation of all the islands, the largest of which was Australia, and 
the talk was with regard to what had been done in those islands— 
John G. Peyton, in the New Hebrides and others in the different 
parts of tlie world. It was a regular map we had purchased, 
-46 a large map. I said that Mrs. Magaw spoke specially of the 
map after I had finished. She was interested in what had 
been done by those who worked there. I had pointed out on the 
map those places, and she was glad to see them; it made it more 
clear to her mind what was going on by having the map before 
her and the surprise to me was that she did not mispronounce a 
word or fail to get the word she wanted to use in the conversation. 
That was in February, 1907. She thought it a fine map. She 
had never seen so fine a map representing all the islands. I cannot 
remember all that she said, of course. The map was pinned on 
the wall. It was not taken down and handed around for people 
to look at, it was a large map. That was in February; I do not 
remember whether it was the 12th or the 13th of February, 1907. 
She seemed so well and happy. She must have seen better, be¬ 
came she was across the room from the map. Of course it was a 
large map. 1 am aware that she was practically blind. I knew 
that sometimes she could hardly see at all, and at other times she 
could see letter. I never saw her read; but that does not prove 
that she did not read. 1 never heard her read. I never saw her 
write. I knew they did read to her. but I was not present. Mrs. 
Magaw was as far from the map when I was talking about it as I 
am from Miss Fagtie now. (Miss Fague is seated at the further end 
of the table across from the witness.) 

Mr. Leighton: This table is about seven or eight feet. 

Mr. McDivitt: We will say then, 12 or 14 feet. 

Mr. Leighton: Yes. 

The Witness: The map was in colors. 

Bv Mr. McDivitt: 

« 

247 I never saw her in one of her fits of anger. I never knew 
she had one. I never knew that she was cross. I have seen 
her indignant when people wanted her to do something she did not 
want to. That is what 1 would call righteous indignation. Simply 
that somebody wanted her to do something she did not want to do. 

I do not think 1 could explain what it was. She never treated Mrs. 
La Fetra that way; not to my knowledge. My work is more in the 
foreign missionary society. 1 never suggested to Mrs. Magaw the 
making of any contributions to the society. I do not know any¬ 
thing about it. But I received this morning a letter from a woman 
who said she did. That is all I know about it. Her name is Mrs. 
E. B. Stevens of Baltimore. If the Missionary Society gets any 
money out of this she thinks she has gotten it for them. Her ad¬ 
dress is 2116 Oak Street, Baltimore. She used to live in Wilming¬ 
ton^ it seems that she knew Mrs. Magaw,—by this—(reading) “I 
went to see her often, writing in advance that I was coming so as 
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not to miss her. I had much to do in awakening in the mind and 
heart of the good woman an interest in our work and the woman 
ior whom it has done so much.’ This Mrs. Stevens was not a mem* 
her of this society in Washington. She was a member of the Meth¬ 
odist Church and was the corresponding secretary of the Baltimore 
Branch ot the W Oman’s Missionary Society. I knew her during 
the lifetime of Mi's. Magaw. 1 knew both of them. I did not know 
she called on Mrs. Magaw. Of course we did not know this woman 
had so much influence. I would have a preference for foreign mis¬ 
sions simply because my work was there. If I were to ask 
24N anything like a donation to missions I would ask them to 
help me in mv work. If I was president of the Home Mis¬ 
sionary Society I would look out for them too. W T e are all members 
of both societies and both have to be helped. I do not think Mrs. 
La Fetra at this time was an officer of our foreign missionary so¬ 
ciety except its a member of the general branch; the last year she 
was. Last year she was elected President of the missionary society 
of our church or local society. I think that Mrs. La Fetr’a has an 
interest in her work equal to mine in my work. She does more for 
the home than foreign, and so do I, we all do because the home is 
right here and there is so much need we have to. We have to give 
more and work more for the home all the time. And yet officially 
my special work is that of foreign missions, but you cannot see the 
suffering right around you and do nothing, if you have any heart. 
Part of our home missionary work is this training school here. Some 
money goes to the Indians in America; some to the mountain whites 
in Kentucky and Tennessee; some here and some there. It is all 
one work. My work is in the foreign missionary work and I have 
to look out for my line of work—just as two regiments of the same 
army. I expect those who are actively engaged in home work to 
look after their end of it, I am an officer of both societies. This 
Mi*s. Stevens is not as much interested in home missionary work 
its in the foreign, I think, because for years she has been a very 
faithful worker in the foreign work and she only had so much 
strength. I do not know whether she is entitled to any credit, if 
anybody is, for interesting Mrs. Magaw in foreign missions. 
249 T know she is a grand woman and would do what she could to 
interest people. She is a lady about as old as Mrs. Magaw. 


Redirect examination. 

Bv Mr. Leighton: 

%J 

Q. State whether or not your interest in the missionary work is of 
such character as to cause you to color your testimony in order to 
support this deed? A. Just the same as I would lie about any¬ 
thing. 

Q. Will you answer my question. Would you or would you not 
color your testimony in order to support this deed? A. I would not 
color my testimony for anything. 
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Mr. McDivitt: Who came to see you and what was said? 

By Mr. Leighton : 

Q Go on and make your statement in your own way. A. 1 was 
sent lor to call and see Mrs. Magaw. I called and she informed me 
that she wanted to make a deed out- 

Mr. McDivitt : I object to all this on the ground that the witness 
is not stating the words and facts, but conclusions of his own mind, 
and I shall move to strike it all out. 

By Mr. Leighton : 

Q. Go ahead. 

The M itness: She said ?he wanted me to write her a deed, deed¬ 
ing the two pieces of property that the will calls for to Mrs. Huntley 
and Mrs. Tilton and Miss Fague. I insisted that she allow the 
will to stand as it was and not have a deed, that the will would take 
the place of a deed and it was not necessary to write the deed. I refer 
to the codicil of the will. 

Q. And she insisted on having the deed prepared? A. Yes sir: 
she insisted on having the deed prepared. 

Q« IIow many times did you go there before the deed was finallv 
drafted and executed? A. I prepared a deed and took it to 

254 her and read it over to her. 

Q. State all that transpired at that interview? A. After 
reading the deed over to her she said she wanted the other house also 
deeded, so that the missionary people, or the foreign missionary 
people, would get that house also. After spending some time with 
her and talking over the matter with her I said I would go back 
to the office and prepare another deed. I came back to the office 
and thought seriously over the matter, after I found out exactly what 
she wanted, and I got all the data I had and brought it around to 
you. Mr. Leighton. I told you the circumstances and facts and 
asked you to prepare the deed as you saw fit. The deed was prepared 
by you. It was then handed to me. I took it to Mrs. Magaw. read 
it to her, and left it with her I think a day or two. 

I had some conversation with her at the time 1 took this deed to 
her. The last time we talked over the deed. Of course the exact 
conversation I could not give to save my life. I suppose I remained 
at this time maybe ten or fifteen minutes. I often stayed there and 
talked wtih her a while, when T went to see her on business. It was 
one or two days before she executed the deed, I could not say ex¬ 
actly. When I called the last time I stopped downstairs and asked 
Mr. Ed. La Fetra if he would not go upstairs with me to witness a 
deed. ( After examining deed.) That is the signature of E. 8. La 
Fetra. His office is 32 Broadway, New York. At the time the deed 
was executed Mr. La Fetra accompanied me up there to Mrs. 

255 Magaw’s room. I read the deed over to her and she signed it. 
acknowledged the same to be her act and deed, and Mr. La 

Fetra and myself witnessed it. She asked me to have it put on 
record, which was done. I think that Miss Lewis was present also: 

T am not positive. I went there two or three different times before 
the deed was finally in shape so that she executed it. I did not go by 
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appointment with her not exactly. I told her I would be there to 
see her again; no time was fixed. I had something to do with the 
preparation of the codicil to a will. I prepared it. I was sent for 
bv Mrs. Magaw to call and see her, that she wanted to see me on 
some business. I called and she told me she wanted a codicil written 
to her will, and asked me if I could do it or would do it and I told 
her I would. I saw her three or four or five times in respect to the 
drafting and execution of the codicil. After she told me what she 
wanted, or as she would tell me, I would make a little memorandum 
on a piece of paper, and I prepared several codicils and took them 
there and read them to her. They were not just what she wanted, 
and when I finally got just what she wanted she said that was right, 
and it was prepared and made a part of the w r ill. I was present at 
its execution. The day it was executed, if I remember aright, the 
codicil had been left with her for two or three days; the codicil and 
the will were together at the time. Before she executed it I told her 
we would have to have three witnesses and it was talked among the 


folk there who should be the witnesses. We wanted somebody in 
the house to make it convenient, and Judge Doane, Miss Lewis and 
myself witnessed the codicil. At the time I left the codicil with her, 
as it was finally executed, I had a conversation with her in 
256 respect to its provisions. The first or second codicil I was 
preparing would have given the house 207 B Street back to 
the family or heirs, the wav the codicil was prepared, and she in¬ 
sisted that it go to the foreign missionary society, the same as the 
other two. at the death of Miss Ilettie Fague, who was the party the 
codicil left it to. A number of times something was said about Miss 
Fague. Mrs. Magaw did not want Miss Fague to know what she 
was doing for her. She wanted everything done on the quiet in 
regard to Miss Fague. She said that Miss Fague had been very 
kind and good to her and she wanted to do something for her after 
she was gone. At none of there interviews was Miss Fague present. 
Miss Fague, I believe, was in the hospital at the time, and Mrs. 
Magaw thought that was a very good time to make the codicil of 
the will, so that she would not know anything about it, while it 
wits being done, for when she was there she was staying there day 
and night. Mrs. Magaw said that to me. When the deed was exe¬ 
cuted, or when the interviews were had in regard to its execution, I 
am not positive whether Miss Fague was ever there when I went to 
the house. You are speaking of the deed now*; she may have been. 
If she was there she was invited out of the room, because Mrs. Magaw 
did not want her to know anything about what was going on. She 
said she was very anxious to leave her property to the foreign mis¬ 
sionary society that she was very much interested in it, that her 
people had plenty, and she was very anxious to leave a monument to 
herself and husband. Of course she said a great deal more than that 
hut that i« about what it amounted to. She said the members of her 
family had plentv, and they did not need it, and they had not 
f ‘ ‘ treated her as well as they might have done; that she did not 

or,7 care to leave anything to any of the family; that her sons 
or grandsons—and she always mentioned that and said that 
there was a «>u and a grandson that she spoke of as the black sheep of 




132 



ROBERT MACAW VS. AMELIA E. HUNTLEY ET AL. 

She ^men i'ioned tl'.en^by'lmn.e 1, butY^" 1 t0 , have . a . n . v °[ her <*tate. 
remember the names I received the * I 'n n °- P° SI,lve that I could 
Lewis or Mrs La Fetra I , * l1 - elther fr ""> Miss Katie 

desk 1 think M, \i ’ thom 8°t it out of Mrs. Macaw’s 

rra 

and in iier presence T rln .»«♦ k,™. , ere ln Mrs - Magaiv s room 
\j* 7 ^ ^ ( )t know how many were in them Knt 

but she wen^out afterv^rds i^she'di^hanrit’t'" 1 ^ T th ® "n'' 
was not there when the will wnsmlYl ,t I to , me ’ bocause *he 

whether I took it awav when I M Uomy offioe 'utor t r u me,nber 

ZVJ r tb ^ 0 f :‘ Mr; ou .. m L 

that i<« Mi^HeUie F " ant Ml fl I,ettle to know what she was doing 

** S,:£Et 

and the deed wa . prej.ttrtS. "iVoiket] Idhh.'r d?! "i hnve h t' r ' va >' 
at different times/before he doe l was nren^,?' SeVeral da ^ 
her to leave the will 0 r e he It, be to F»«rsuade 

not advise her to execute a deed I bad elLl r V “ ,"' as ' 1 did 

tS&SS S&!Z Sstes tS!d^ , h nr “' i '’ 1 !“• 

relations with her d not have an >' other busines.s 

Q. About a loan of money—did you ever mak.. .1 *• 1 

during the period of your agency* ‘ \ V* ; t i° ali for lier 

May, 1907, J called to Z M^. Macaw l T use! ? e m . 0nt L* of 
whenever I lmd a chance, sometimes „’ n ce !i ^ii d ? p in there 

that he did not. care about it.ve'ti f i^Zre n Ve" 

asked my advice about it, and 1 tol her I ouch, r .o tTZ , , Sh ° 

invest it. Within the next week. 1 thhtk ?, I ,( f ht b , e abIe “> 

invest it. It. may have been in that week. I placed h out'at'd' 6 , '° 
cent, interest. The amount of the loan was *1500 
2o9 gave me a check for the full amount of *1700 t '1° 0 ' i ? 
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self and she said, if I remember aright, that she was compelled to 
have a commissioner of deeds. 

Mr. Leighton : I notify counsel for the complainant to produce 
this paper, of whatever kind it was, or a copy of it, at our next hear¬ 
ing; and the letter written by Van Brunt Magaw, or letters written 
bv Van Brunt Magaw in connection with the transaction, and also 
letters signed by Airs. Magaw, in respect thereto. 

I looked over my books, and as near as T can get it—there is no 
date down—it is about the 25th of Mav. It mav have been in June, 

* %J 7 

but I have not any date at all. Tt was either in May or June, but I 
think about the 25th of May. These houses were in very bad condi¬ 
tion. Mr. Banes was her agent prior to my acting as her agent. All 
three of these houses were not rented at the time I took them; two 
of them were but one was vacant. 1 spent a good deal of money in 
putting them in condition. Every time I went to her in regard to 
repairs she and I talked over the matter and she always advised that 
she wanted the houses kept in perfect condition. I would never do 
any repairing without consulting her. The cost of these repairs was 
met by deducting the expenses from the rents. T rendered her 
accounts monthly, 1 think, unless the expenses would amount to more 
than the rent, and then, of course, I would have to let it go until the 
second month. This continued until her death. I did not 

260 have any other business transactions with her other than those 
I have enumerated during the period of my agency. There 

was a difference at different times in the power of expression of Mrs. 
Magaw. Sometimes it was difficult for her to express just what she 
wanted. And she would leave a word out or put a wrong word in, 
and we would at times help her out and she would say, “Yes, that is 
what I mean.” Often when she would use a wrong word she would 
call your attention to the fact that that was not the word she wanted 
to express. She was conscious of her infirmity of speech. At times I 
would understand everything that she said. She said it distinctly and 
her sentences were correct. Then again she would use the word 
“promise,” or “service,” in the place of the word she wanted to use. 
Then we would help her out, “try something else,” we would say 
“You mean so and so,” and she would say “Yes, that is what I mean.” 
And if we did not understand her she would make us understand. 
It seemed like she felt a little badly when she could not express just 
what she wanted to say. I think her condition in respect to her 
powers of expression during the months of February and May were 
good. She seemed very bright. The last time I saw her alive was 
the day before she died. I could not say when before that. I am 
sure she recognized me. I spoke to her and shook hands with her 
and passed a few words with her. She was then propped up in a 
chair, I think it was. I could not say exactly how many times I saw 
her during the last month of her illness; I would say several times 
During the period covered by my agency I would see her on an 
average of five or six times a month maybe. Those visits did 

261 not arise from business altogether. If I was up in that neigh¬ 
borhood calling on Mrs. La Fetra or Ed. La Fetra, I would go 
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up nnd pass a few words with the old lady. She seemed always to 
enjov company, and I would sometimes put myself out to go ud and 
spend a few minutes with her. From my business transactions'^ 
her and my interviews with her in my judgment I considered that 
er ™P a £dy °r power to make a valid deed or contract during the 
month of May was perfect in every respect. After her death I saw 

* an . 11 ^i’ unt the day of the funeral. As to the reading 

of the \m 11 I made myself known to Mr. Van Brunt Magaw and told 
him I had his mother’s will at my office, and whenever he would like 
to hear it read, if he would call at my office T would show it to him. 
A few days after the burial of his mother he and his nephew. Mr 
Robert Magaw, called at the office and I got the will and also the deed 
out of mv safe, and read them both to them—read the will and then 
read the deed Before reading the will I asked them if they knew 
their mother had made a codicil to the will, and thev said no. thev 
<1i(l not. After reading the will and the codicil. Mr. Van Brunt 
Magaw. the son stated that it was pretty hard but that was his 
mothers will and no doubt it should be carried out. as he expected 
to make a will and wanted it carried out. as he made it. The nephew 
Mr Robert Magaw stated that he was not surprised, that his grand¬ 
father and grandmother were always great missionarv lieople and he 
was not. surprised that she left her property to missions. The remark 
of \ an Brunt Magaw was subsequent to that reading of the codicil. 

Neither tll0?e " entlemcn me in respect to the affairs of 
JYl Mrs. Magaw during the period of my agency. I never met 
either of the Magaws until after the death of Mrs. Magaw. 
Ao member of the Magaw family called. I never met any one of 
them. I had a conversation with Miss Bertie Lewis, one of the wit¬ 
nesses to the codicil, at the time the codicil and will were lodged in 
the probate office. Miss Lewis met me in my office bv appointment, 
with Mr. J. T. Hunter, the attorney for Mr. Van Brunt Magaw, and 
she and I were to go to the Probate Court and witness or swear to 
Mrs. Magaw’s will. I mean the will and the codicil. On the way 
down I asked her if she knew what we were going down there for, 
and she said, yes to witness the will. I said. “Of course you under¬ 
stand when we go there we are to swear that to the best of our knowl¬ 
edge and belief Mrs. Magaw was sane and was competent at the time 
she signed the will to do so. She said, * A e?, of eourse I can earilv 
swear to that.” ‘ * 

There is something I would like to state, and it is this, that before 
the property was turned over to me, Mr. Van Brunt Magaw signed 
an order—I was going to say, after Mrs. Magaw* ordered Mr. Banes to 
transfer the property to me Mr. Banes positively refused to do it 
without an order from Mr. Van Brunt Magaw. He went to an attor¬ 
ney, Mr. John Ridout who prepared a paper and sent it on to Mr. 
Magaw* for his signature, a paper turning the property over to me. 
After Mr. Magaw* signed it and returned it to Mr. Banes the propertv 
was turned over to me to look after. 
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Cross-examination. 

By Mr. McDivitt : 

This last statement that 1 have made was volunteered by me 

263 without any question. I suggested this subject just now for 
the record because I thought it ought to go on the record, 

simply because it had not been brought out, and I thought it a good 
point for the defendants, if you want to use it that way. I am not 
acting as counsel for the defendants in this case. I am interested in 
this case that justice should be done. It depends upon who you call 
my friends whether I am interested that my friends shall succeed 
in this case. Mrs. La Fetra has nothing at all to do with it. Mrs. 

La Fetra is a friend of mine. I hope she is. I certainly am a friend 
of hers. She has known me 18 or 10 years, maybe 20 years. Mrs. 

La Fetra ordinarily calls me “Charlie*' when she speaks to me, I am 
glad to say. I have been in business about nine years, in the real 
estate business. Prior to going in the real estate business I was in 
the United States Army as a quartermaster, for fourteen months. 
Prior to that I was solicitor and claim agent for the Adams Express 
and the Southern Express companions in Washington. T would say 
I was engaged in that work ten or twelve years. I do not think I 
have ever testified in a legal proceeding before. I believe I have 
once or twice been called as an expert on real estate matters. I did 
not suppose you meant in that way, regarding real estate. I have 
been a witness in courts, yes sir—several times. I did not exactly 
understand what you meant. I supposed you meant in regard to a 
will case. I am a member of the Metropolitan Methodist Church, 
mentioned here, and proud of it. I am a Steward and I am Treas¬ 
urer of the Metropolitan M. E. Church. I have held those 

264 offices for some time. I am acquainted with the defendants 
Mrs. Tilton and Mrs. Huntley. I know them to be actively 

engaged in the missionary work in connection with the church. I . 
am a member of a missionary society connected with the. church. 

I am an honorary member of the Young W omen’s Foreign Mis¬ 
sionary Society. I am not an honorary member of any other mis¬ 
sionary society, connected with the Methodist Church. I testified 
that the only property that Mrs. Magaw put me in charge of was 
three houses on B Street. Certainly I know it is so. She had no 
other property that I know of. I have no recollection of ever col¬ 
lecting some other income for her. I made an investment for her. I 
know she had some mortgages; only by her telling me so. I know 
where they are, what property the mortgages affect. She showed me 

her books_ She asked my advice about her business affairs; she 

talked to me several times about her loans. I have had possession of 
some of her legal papers, besides her will and the codicil. She gave 
me a number of her old papers to look over and to see if they were 
anv good—deeds of trust, etc. I advised her about that. I looked 
over them. Thev are in my office, I think. They were taken to my 
office several months prior to her death. They are worthless, all of 
them. I advised her regarding the loan of $lo00 which I have men¬ 
tioned. Real estate security was given for it. The property was on 
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Q Street, northwest—-1431 Q Street, northwest. I knew the property 
myself. I examined it for the purpose of making this loan. I knew 
the property before that. I would say I have known the property 
9 /?- several months. I have had dealings since. Sometime be- 
-bo tween the time of the making of the loan and the date of Mrs. 

Alagaw s death I came into control of the properlv myself and 
f K ‘' me . of h f death 1 enrolled it. Mr. Christman really eon- 
trolled it when the loan was made. lie did not live on the property. 
Really I cannot tell you where Mr. Christman lives now. I never did 

\v!!mJ' h TT e , he 1 h y ed - His business is at 9th and Pennsylvania 
Avenue; He deals in real estate. When I went to the probate court 
with Miss Lewis nobody representing the probate court advised mo 
that I ought not to try to probate this codicil, as long as there was a 
contest pending; Not that I know of. There was something said, 
mt not that it should not be done. Nor that it ought to be done If 
I remember aright our attention was called to the fact that there 
would be objection to the will, but if I rememlier correctly the papers 
had not been hied vet. but nevertheless lie would take our acknowl- 
edgment. I thought it was wise to sign it while I was there. I did 
not bring Miss Lewis there. She went with me at the request of Mr. 

l "' n ; ,! 11 ‘ attorney for Mr. Van Brunt Magaw. Mr. Hunter told 
me that himself, that he had told Miss Lewis to go with me. 1 know 
Mr Hunter myself. He is not my attorney in some matters, I would 
not say that at all I have never said he was my attorney in some 
matters I might have had him in connection with one o'r two Jus- 
tice of the Peace matters, in the way of bringing suits for the posses- 
sion of property or something of that sort. lie is not my regular 
legal adviser. He had an office in my building, but now he is aresi- 
, 1 Auburn, New York. I thought he was a prettv good 
-bf> lawyer. I had no use for an attorney. When I did have use 
for an attorney I did not at all times use Mr. Hunter. I havV 
only had use for an attorney once or twice. I have never had any¬ 
thing very important in the way of a lawsuit, in the wav of any legal 
matter. It was I who suggested Mr. Hunter as an attorney for Mr. 

\ an Brunt Magaw in this estate amtter. I drew this codicii. I have 
never studied law. I do not make a specialty of drawing wills and 
codicils. I have drain, a number. I thought it was important enough 
to advise with somebody about, and I advised with Mr. James T. 
Hunter, the attorney we have been talking about. I drew the codicil 
I followed his advice in some respects. I do not think I did in all 
respects. I remember when I was first employed to represent Mrs 
Magaw. It was not my habit before my employment with Mrs 
Magaw to call upon her frequently. 

Q- n °t a fact that after Mrs. Magaw became dissatisfied with 
Mr. Banes as to the handling of her property, that Mrs. La Fetra told 

you something about that fact? A. You will have to make that 
a little plainer. 

(The question was repeated by the stenographer). 

Q. Mould you like to have me ask you the question again 9 V 
Yes, sir, I would. 
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Before I was employed by Mrs. Magaw 1 did not know that she 
was dissatisfied with the way Mr. Banes handled her property. She 

r j 1 - , for m f ancl then tho property was turned over to me. 

not know prior to that. I think she sent Miss Lou 
W i lson She just stopped at my office and told me that Mrs. 
.uagaw wished to see me in regard to her property. When Mrs 
Magaw wanted to see me she frequently telephoned to me I have 
been telephoned to but she did not do it herself, l suppose. I could 
not say who did it. 1 think that on several occasions Miss Hettie 
1 ague telephoned: and maybe somebody from the La Fetra Hotel 
would telephone; but who of course I could not state. Miss Wilson 
called at mv office on her way to her office and told me that Mrs 
Magaw wished to see me in regard to looking after her houses and 
for me to call at the hotel which I did. Miss Wilson lived at the 
La Petra Hotel at that time. Mr. Banes is not a member of the 
Metropolitan Church. To the best of mv knowledge Miss Faoue 
was present when I called to see Mrs. Magaw first, about the transfer 
of her matters from Mr. Banes to myself: I think Mrs. La Fetra was 
piesent. 1 hey all talked; everybody joined in the conversation. 

Q. And you say Mrs. Magaw declined to sign the deed several 
times, in the form in which it had been prepared? A. No. sir. not 
the deeds; the codicil. 

Q. Did she sign the deed the first time that von presented it to 
her? A. She did not. ' 

t Q. I hen she did decline to sign it once as it was prepared*^ \ 
No. \\ hen 1 first presented it 1 did not want her to sign it then. I 
wanted her to look it over and see if it was satisfactory. 

26S Q. And then I say she did decline to sign it as it was pre- 
pared at that time? A. No, because I did not ask her to 

sign it. 

Q. Was that deed signed? A. Which one? 

Q. The first that you presented to her? A. No, sir. 

Q. Then she declined to sign it, did she not? A. No sir. it was 
not satisfactory. 

Q. 1 asked you whether she declined to sign it. A. It was not 
satisfactory and I did not ask her to sign it. As a notary I was to 
take the acknowledgement, and I did not ask her to sign. 

Q. You understand me. You had the deed preiwed and «ih 
mitted it to Mrs. Magaw for her approval? A. Yes. 

Q. And she did not sign it as it was prepared? A. It was not pre¬ 
pared as she wanted it. 1 

Q. And for that reason she did not sign it? A. She was not 
asked to sign it. 

Q. I do not ask you that; but she did not sign it because it was 
not prepared as she wanted it? A. I cannot answer that question. 

Q. Then you do not know why she did not sign the deed as it 
was first prepared? A. Yes, I do. 

Q. But you cannot answer whether it was not signed because 
she did not want to sign it in the form in which it was then pre¬ 
pared? A. She did not say she did not want to sign it. 
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260 Q. No, she did not say it, but arc you able to state that it 
was not signed because she did not want to sign it in the 
form in which it was prepared at that time? A. I cannot answer 
that for Mrs. Magaw. I could answer it for myself but not for Mrs. 
Magaw. I prepared or had prepared a second deed and presented it 
to Mrs. Magaw and that was left with her for some time; that was 
the one that was signed; I left it with her one or two days; maybe 
three days; 1 would say I called to see her two or three times be¬ 
tween the time that she signed the second deed and the delivering 
to her of the first deed that 1 prepared. 

(|. Wi is it ditlieult for you to understand what she meant, or was 
it difficult for her to understand what you meant? A. She could 
understand wlmt I meant a great deal better than I could under¬ 
stand exactly what she meant. I do not *hink Edward La Fetra 
and myself were the only two that were present when the deed was 
signed: there may have been one or two others there. 

Q. Well. Miss Fague was there, was she not? A. 1 could not say 
positively whether Miss Fague was there; I was calling there so 
often . 1 am pretty sure Miss Fague was not there when that was 
signed because her name was mentioned in the deed, and when the 
deed was read over to Mrs. Magaw before signing, and her name 
was mentioned in there. Mrs. Magaw said she did not want Miss 
rague to know anything about what she was doing; that she wanted 
to make it a secret : so 1 am positive, on this ground, that Miss 
Fague was not there: I could not positively state who else 
270 was there. 

Q. Is it not a fact that during your visits to Mrs. Magaw 
generally, that Mrs. La Fetra was present? A. At times she was. 
I could not swear positively now that Mrs. La Fetra was or was not 
present when that deed was signed. I am not certain. If I knew 
positively that she was there I would gladly say so. At my first 
interview with Mrs. Magaw about this deed, I think Mrs. La Fetra 
was present. When I first went to see Mrs. Magaw about the deed, 
l say Mrs. Magaw sent for me and l went to see her at her room, 
and that there was a conversation about it; I do not know that I 
can give you her exact words, I can give you them as near as J can; 
it is impossible for me to give you her words, because it has been 
thirteen or fourteen months ago; yes—eighteen months ago: we all 
talked together: T could give you some of her words; I could not 
do that exactly: I could not give just the words she used; I remember 


that she used words such as “trouble”, or “kingdom”, or “spirit”: 
she used the word “spirits” sometimes and used the word “promise”: 
T do not remember her using either of the words at that interview: 


1 remember some of the words she used at that interview : I remember 


some distinctly that she said; I can give you her words as nearly as 
T can: give the words that T can remember, that is all T would do. 


If I could not give you part — her words, and part of what I think 
she meant, there would not be any sense in what T was trying to say : 
in what she really said; no one can go back eighteen months and 
remember word for word /hat anyone has repeated. When I 
271 first went to see her about drawing the codicil, I said I went 
three or four times about that too. I went to see her several 


ROBERT MAG AW VS. AM KM A E. HUNTLEY ET AL. 


139 


times about that; I remember the occasion of the first time I went 
to see her about it, Miss Fague was not there then, she was in the 
hospital; Miss Lewis was present when I called; I do not know 
whether she was invited out of the room; she went out of the room 
after she handed the Will over to Mrs. Magaw or to myself—which 
1 do not know exactly, but she handed it to one of us and the first 
thing I did was to read the old will. Mrs. La Fetra was present. I 
can give you some of Mrs. Magaw's words at this interview; in talk¬ 
ing about the preparation of the deed Mrs. Magaw told me that she 
wanted the deed to confirm the codicil or words to that effect. 


Q. And your understanding of her idea was that the deed was to 
be substantially like the codicil? A. Yes, sir. 

Q. And that it was to accomplish the same effect, so far as the two 
houses were concerned? A. So far as the three houses were con¬ 
cerned. 

Q. Oh. the idea was that it was to cover the three houses? A. 
Yes, sir. 

Q. And you think that when Mrs. Magaw signed the deed she 
thought the deed was accomplishing the purpose the codicil would 
have accomplished after her death? A. She thought it would be 
much stronger, and that it would stand better in the courts. 
272 Q. It would stand better? A. Yes, sir. 

Q. And it was to carry out the same purpose? A. Yes 


sn\ 

Q. And it was made to do the same thing the codicil was made to 
do, except that one would hold better than the other? A. She 
wanted the deed in her lifetime. Whether 1 was under the impres¬ 
sion that Mrs. Magaw was a woman of substantial means depends 
upon what you call substantial means. I knew about what her in¬ 
vestments were at Washington, because she had shown me her book. 

Q. According to your definition of substantial, were you under 
the impression at that time that Mrs. Magaw was a woman of sub¬ 
stantial means? A. T would not call $10,000 or $12,000 substan¬ 
tial. 

Q. That avoids my question. I asked you whether according to 
your understanding of substantial you then thought Mrs. Magaw 
was a woman of substantial means, considering all that she had, 
not only here in Washington, but anywhere. I want to know what 
you thought at that time? A. Well for a lady of her age I would 
sav ves. She had enough to see her through her lifetime and some 

• t j 

left over. 

Q. And you base this upon what you knew of her holdings here 
in Washington. A. Yes sir, I knew nothing about her other inter¬ 
ests. I had never heard from any source that Mrs. Magaw had some 
interests in Brooklyn and New York only the letter of Mr. Van 
Brunt Magaw which he had written to his mother when he sent 
the $1200 to her; and I supposed that closed up her inter- 
273 ests in Brooklyn; I do not think I had ever heard anything 
before that. I have heard that Mrs. Magaw was a woman of 
some little means—I never heard that she was a wealthy woman. 
I have no recollection of ever hearing anybody say anything relat- 





140 ROBERT MACAW VS. AMELIA E. HUNTLEY ET AL. 

big to Mrs. Magaw being a woman of means; I knew she was elderly, 
I knew she was a sick woman. From the time I took care of her 
affairs until her death she needed someone to look after her affairs; 
she could not go out and look after repairs and collect rents. She 
knew of the repairs done there aside from what I told her; I think 
she had been out there once or twice. To the best of my recollec¬ 
tion, I think she and Miss Fagnc and maybe Mrs. La Fetra. or some¬ 
one. drove over there and she inspected the houses I was not with 
them, so T could not say. I do not know who went in; I do not 
know anything about it. 1 could not state how much money I spent 
on the houses from the time 1 took charge of her affairs until her 
death. 1 cannot state roughly, every cent spent on those houses in 
the way of repairs, is covered by a voucher, and Mr. Van Brunt 
Magaw has those vouchers. 1 would have a memorandum record, 
hut I would not have the vouchers. For instance, carpenter work. 
T would say simply “Carpenter work.*’ Mr. Magaw would have the 
voucher. She did not pay me any salary for my services; nobody 
paid me a salary for my services for Mrs. Magaw. I got a commis¬ 
sion on my collections: five per cent. The repairs were deducted 
out of the rents. T charged nothing for making repairs; not per¬ 
sonally; I just paid the carpenter or bricklayer his bill; but I 
charged nothing; so that my entire compensation for col- 
2*4 looting rents, making and attending to repairs, and sending 
bills, is included in the five per cent. At the time that either 
the codicil or the deed wa< drawn, 1 did not know what family Mrs. 
Magaw had; T did not know she had a brother; I did not sometimes 
disagree with Mrs. Magaw in connection with her affairs that I know 
of; 1 always wanted to do just what she wanted me to do as far as 
1 know; I did not oppose her in her desires about her own business; 

I had no right to do it; no authority; I never found her suggesting 
anything unwise: 1 never found her suggesting anvthing T did not 
want her to do, except making that deed. I did advise 
her to leave the Will as it was. I thought it would take the place 
of the deed, but she insisted on having the deed prepared and ex¬ 
ecuted and put on file. 1 was not opposed to putting it on file: I 
was not opposed to having her sign a deed T told her it was not 
necessary, that I thought the Will would act and take the place of 
a deed, and that it was not necessary to have a deed prepared. Tf 
I said “persuade” T merely meant that T thought there was no neces¬ 
sity for doing it. 

Q. If you were her agent and she was paying vou. why did you 
not do as she told you? A. I did as she told me; i hesitated and*ob¬ 
jected simply because I thought it all unnecessary. I have no recol¬ 
lection as to whether Mrs. La Fetra joined in the conversation about 
whether the deed should be drawn or not. Mr. I .eighton did not 
draw the first draft of the deed which was presented to Mrs. Ma"aw 
There was quite a difference between the deed that was drawn inline 
and the deed that was drawn by Mr. Leighton; Mr. Leighton 
275 went further into details to show what was really meant and 
what she wanted. Mr. Leighton did not see Mrs. Magaw at 
the time; not that I know of. and the onlv way he knew what Mrs 
Magaw meant was what I gave him. At the time of the signing of 
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the deed or the eodieil, or both, or at any of the interviews that I 
lmd with Mrs. Magaw about either of those papers, she did not ap¬ 
pear to be excited in mind. I saw no difference whatever in her 
appearance at those times from what there had been at anv other 
tune; I had seen her from the time I was employed until the time 
of her death, and that same statement would apply to her actions as 
well as her appearance. I thought that Mrs. Magaw’s power to 

make a contract, her mental powers to make a contract, were perfect 
in every respect. 1 

Q. Do you think that if Mrs. Magaw and 1, as a stranger to her 
were making a contract or a bargain, that she would be able to <*et 
the best of me in the bargain, at either of the times mentioned 9 A 
J could not answer that. 

Q. You do not know? A. No, sir. 

Q. Do you think that if you personally had been making a bar¬ 
gain with her that she would be able to get the best of you in anv 
kind of a bargain? 

Mr. Leigiiton : The question is objected to as irrelevant and im¬ 
material, and not proper cross examination. I want also to <peak 
to the record and say that I shall ask the Court to take cognizance 
of a great deal of irrelevant cross examination that has been put 
into this record, when it comes to the question of fixing who 
2/6 shall pay the costs. 

(The last previous question was read by the stenographer). 

A. I could not answer that. 

By Mr. McDivitt: 

Q. You mean that you do not want to answer it? A. If I could 
answer that I would answer it. 

Q. Why cannot you answer it? A. No man can tell in making a 
bargain whether he is going to get the best or not. Most parties 
generally think they are getting the best of the other. 

Q. So. that in making a. bargain with Mrs. Magaw vou would 
naturally think you were getting the best of it, or you would not go 
into it. A. I would not go into it to lose, and she would not have 
gone into it to lose. I consider her. though a very shrewd woman. 

Redirect examination. 

By Mr. Leighton: 

Q. You said in your cross examination that the deed and the 
codicil were designed to accomplish the same result. The deed shows 
upon its face that it referred to two pieces of property and the codi 
cil to three. What explanation do you desire to make of the state¬ 
ment, if any? # 

Mr. McDivitt: I object to the question on the ground that the 
witness has stated his understanding and knowledge of it, and that 
he has no right to explain it on re-direct examination. 

277 (The last preceding question was repeated bv the stenog¬ 
rapher. ) ” 
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By Mr. Leighton: 

Q. Tlie deed refers to two lots that were conveyed to missionary 
purposes, and the codicil refers to all of the property A l was 
urnler the impression that the deed gave a life interest to Miss 
rlettie r ague, but on second thought I remember it did not I 
was thinking Miss Hettie Fague had a life interest in the deed 
an.l I remember it was only in the Will, and not in the deed. 

Recross-examination. 

By Mr. McDivitt: 

.1 w‘l le tinie , thi T, d ? ed was signed Mrs. Magaw was not blind, not 
that I know of. If she was I did not know it. I did not know she 
was blind: I did not observe that. I do not remember whether I 
handed her the pen when she signed the deed. I could not state 
whether she jacked it up herself from the table; I do not know who 
handed it to her, or whether it was handed to her, I could not say 
1 do not know anything about that. I saw her sign it, I was stand¬ 
ing beside her; I was not looking over her shoulder; I was I think 
standing at the end of the table. She did not read the deed herself! 

itau the uo(mI to her. I may have told her where to sign; it was 
my duty to have done so, if I did not. I have no recollection that I 
handed her the pen at that time; I may have handed her 

L<b the pen and showed her where to sign but I have no recol¬ 
lection. 

Q. Is it not a fact that every time Mrs. Magaw signed a paper 
that somebody had to tell her just where to sign, and put the pen 
on the spot so that she would know where to sign? A. I could not 
answer that because I did not see her every time she signed a paper. 

Q. Is it not a fact in this case somebody did get her started in 
the light place? A. If anybody did it must have been me because 
it was my duty as notary to see that she signed in the right place. 
Q* ^ ou do not know anything about it? A. Xo sir. 

Q. You do not know whether anybody handed her a pen and 
showed her where to sign? A. I could not say as to that. 

Q. Will you swear that nobody did that. * A. I will swear to 
the best of mv knowledge and belief that if anybody did, it was me 
Q- Will you swear that nobody did it? A. ‘Nobecause I might 
have done it mvself. 


Mrs. Sarah Doan La Fetra, a witness of lawful age, produced 
bv and on behalf of the defendants, having been first dulv sworn 
testified as follows: * ’ 

By Mr. Leighton: 

My full name is Mrs. Sarah Doan La Fetra. I am married 
279 My husband's name is George Henrv*La Fetra. I am one of 
the defendants in this case. I knew Alice D. Magaw in her 
lifetime for about ten or twelve years. I am manager of the La 
Fetra Hotel: Mrs. Magaw first registered there December 6th. 1901. 
She was not there continuously until later. I think she was there 
continuously about two years, between two and three years, prior 
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to lier death, .die was there continuously. She was a hoarder a 
Kuest; she paid her board. My son Edwin S. La Fetra, was the 
proprietor, and I was manager, and I was running the hotel for 
him during 1906 and 1907. 

Q* Complainant in his hill states that you and Miss Amelia E. 
j ‘ Tilton, and Hettie H. Fague, intending to cheat 

and defraud the heirs at law oi Alice D. Magaw, taking advantage 
of her weak condition, procured the execution of the deed described 
in the hill. State, if you please, all you know about the execution 
of that deed? A. We did nothing to secure the execution of the 
deed described in Complainant's bill of Complaint. The first that 
I knew that Mrs. Magaw was going to make a deed, she was down in 

my room the night before—I am quite sure it was the night before_ 

and told me that she intended to have a deed made; that she thought 
to have a deed made would be more secure, and that it would be 
better than the will. I knew, the next morning, that Mr. Forrest 
was there as her agent, and she told him what she wanted done, and 
she had the deed prepared. T think it was Miss Lou Wilson who 
suggested the execution of the deed to her. She roomed across 
the hall from her, and was in her room a great deal. She is 
connected with the register of Wills’ office, and she said 

280 to me that it would be safer, that there would be less doubt 
about its being carried out, if in the form of a deed, rather 

than a will. 

Q. What suggestion was made by you in respect to the deed? 
A. As T recollect I think I said to her it might be stronger. 

Q- State all you know about the execution of it. A. I have no 
recollection that I was in the room at all when she told Mr. Forrest 
about the deed. I am a very busy woman and I was not there 
long at any time. I have no recollection that I was in the room. 

I know this. I did not know that my son had signed the deed. 
M hether the deed was prepared and signed at the same time, I do 
not know. 

Q. Who sent for Mr. Forrest? A. Miss Fague, at Mrs. Magaw’s 
request. 

Q. State what you know about the execution of the codicil to 
the will of Mrs. Magaw, which has been testified to in this case? 
A. The first that I knew Mrs. Magaw had any thought of making 
a codicil to her will was when she sent for me "to come to her room! 
At the time Mr. Forrest her agent was there. I went into her room. 
They had a will there, and she said to me; “I am going to give 
that property to missions.” T said, “To the Metropolitan Church 
Dr. Bristol, Pastor?” She said, “No, to the Women’s Society.” 
That was the first I knew. I never mentioned to her once, to make 
any codicil to her will. I never knew she was going to do it, until 
that time when Hettie was at the hospital, she had Mr. 

281 Forrest come and she wanted me to come up at the time 
she was going to arrange this codicil. 

Q. Who was in the room at this time besides yourself and Mrs. 
Magaw? A. Mr. Forrest only, I think. 

Q. Subsequent to that, state all you know about the execution of 
the codicil, and what you did yourself in connection with it_not 
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" hal [ ,< ; 0 l , . le told you. J;ut simply whnt you .lid, and vour effort in 
respect to it. A. Mr. Forrest said to lier that if she gave this prop- 

PI*tv t n ilKcinna cUa Kn/1 l _ ^ . _ 1 


lit * ' „ TT . - ** vvwv uecuuse 11 

vouhl be less care for Hettie, and I would have mentioned two other 
ladies with Hettie, making three trustees.” She asked me who I 

p h l OU « ‘ t ",° uld \ g°o (| . «>d I myself suggested Mrs. Amelia Hunt- 
' and Mrs. Lydia H. iilton, two women thoroughly reliable and 
aceus omed to the management of property, Mrs. Tilton having 
been left a widow and managing her own property very successfully! 
Q. W ho did she mean by Hettie A. Hettie Fague. 
y. W ere you present at the execution of the codicil to the will’ 
A. I was in the day it was signed. Mrs. Magaw said at this time, 
l want to gi\e two houses to missions, and one to Hettie.” Then 
she said, “I want to give that property to Hettie, not after her death, 
? 'he/agues; I want to give the property to Hettie for her 
-8- life I remember she distinctly said that—“not after her 

• i ,m .’ U "', 0 , uld , do her 110 g° 0, l offer her death.” Then I 
said 1 hen it would go back to the Magaws.” She said, “No, I want 
it all to go to missions, I want it to go to missions.” I said “with 
the same trustees” and she said, “Yes.” Mr. Forrest was getting 
the idea how she wanted this codicil prepared, and this matter was 
suggested as to letting Hettie s piece of property go to the Magaw’s 

v iltm f,e ? ll - and , 1 , f ,d - , Mrs - M«.gnw, the Magaws will be more 
willing—Hettie will have the property during her life, and it will 

go to the Magaws at her death, and. they would not be so apt to 
object to the will ” Mr. Forrest was so firmly of that opinion that 
he wrote it out that way in the codicil first, and brought it to her 
and read it to her—that at Hettie’s death this property should go 
to the Magaw family. 1 was in her room when he read it to her and 
she said, “No, they do not need it; they do not need it.” She was 
very positive. She said. “I want it to go to missions.” Mr. Forrest 
said, “Aow, Mrs. Magaw there is no hurry about this. You think 
it over. I am going to leave it,” and he left it for two or three 
days for her to think over, and when he came she said “No” «ho 
wanted it to go to missions. She was still firm, about it and would 
not sign it; and then Mr. Forrest changed it and put in that it 
would go to the same trustees, to be used for missions, and die 
signed it at once, when it came back. She said that was what she 
wanted. The only tiling I said to Mrs. Magaw was, “Mrs Magaw 
what do you want,” and she told us clearlv what she wanted 

. Q- ' Vel ; e . vf »i present at the final execution of the codicil’ 
28.1 A. le?, sir. 

Q. State exactly what happened at that time? A. Mr. 
Forrest said lie wanted some witnesses, and there were people or 
neighbors next to Mi>. Magaw Mr. and Mrs. I^ove, who had rooms 
next door. I said. “Well, I will ask the Loves.” Then I went to 
the door and asked the Loves if they would sign, and they said no. 
that they would not sign, because they had known trouble from wills, 
that they had had experience in a contested will case: and I said, 
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\V ell, then I would not sign it.” Those are the words I used— 
1 would not sign it then, if I felt that way.” Then I said, “Miss 
Lewis, will you sign it?” She said, “I will,” and came in and 
feigned it without any hesitancy. 

Q. Who else were witnesses to the will? A. Judge R. E. Doane, 
who knew Mrs. Magaw very well. Someone met him in the hall 
and asked him if he would sign it. 

Q. Who else besides Judge Doane and Miss Lewis? A. It was Mr. 
r orrest, I think; yes sir. 

Q. Was that ail that transpired while you were there? A. All 
the time I was in there; yes sir. 

Q. Do you know what became of the will after the codicil was 
executed? A. I understood Mr Forrest took it and locked it in his 
sale, and it was as safe there as it had ever been, I think. I was ac¬ 
customed to see Mrs. Magaw once or twice a day during the last 
years of her life, say from August 1905, until the time of 
LM her death. She came down to her meals until June, 1906, 
part of the time. Sometimes I saw her at meals. She sat at 
our table in the public dining room. After the dining room closed 
in the hotel, she took her meals with us; she boarded with us and 
sat at our little family table until she had her meals sent to her 
room a little later. 


Q. How long a time prior to her death was it that meals were 
sent to her room ? A. Her meals were sent to her room off and on, 
sometimes for a few days; and then she would go on and steadily 
have her meals in her room for two or three months—I think she 
had them in her room for two months before she died. 

Q. During that period what was her habit as to conversation, as 
to joining in conversation at the table? A. She was very compan¬ 
ionable, and talked about current events. She always wanted to 
have the newspaper read to her, when she could not see clearly. She 
got the best glasses she could get, and read remarkably well, all 
through those last two years, until those two or three months be¬ 
fore her death, because she had the best glasses, and had very large 
prints and testaments. She could read the headlines in the papers, 
the larger type. 

Q. It was difficult for her to read small print? A. Oh, yes. She 
could read the headlines and get a little idea, when she could not 
read the other or smaller type. 

Q. What, in general, was the subject of conversation be- 
285 tween yourself and herself, and between others when you were 
present and heard the conversation? A. We had a great 
many mutual friends. Then things were going on at the church, 
and we talked of them, we talked of the services. If I w r ent to 


church she would call me and want me to tell her the texts, and 
something about the service. Then she would want to talk about 
current events and missions; she would talk to me about the Bible 
women in foreign lands, that she was supporting, and whether we 
had heard from them, and if they were still doing the work. We 
had letters occasionally from them, and she was interested in those, 
and we would road them to her. She would want to know how many 
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mueli. That was about the 12th of February, 1907 W VCTV 

* jl ‘ rA'Sxsit s. 
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there with us. anerwarus, some missionaries who were 

Q; ^ ho eondueted the exercises’ 4 Mrs T m tr i 
Chairman; and then she had different ladies—she n 
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room with other ladies. The occasion l^ 1 t lm *\ ‘P her 
latest, I think, in the parlor have mentioned is the 

Q. State whether or not vou ever rend fn \ \r , 

I occasionally read some missionary letter that n j A ‘ ^. er V httle. 
her Bible women, but I had wn-littletime^^iuii/il^^ r f e M d f ? m 
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year until about June 6 * 1 <,P<l1 ' n the evenin ®‘- 

_ _ Q ‘ dSstinrt Sei" g ° f Wha ' Vear? A ' 190T - ITe ™ a very 

28, Q. Where did lie usually read to her? A I n her room 
She used to come down to the littlo c i’ n .®F rooi p- 

the evenings, and he went to her 11,ere often and g t h r,"' ^ US l" 
read to her in her room sometimes! d * hen after that he 

Q. What was the character of the reading; what was it’ \ r™ 
eral news m the Star, the daily papers Sometime, it “ m W Gen ' 
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(M it ness was shown complainant’s exhibit Numbered 42, in lead 
check was ) *° state * n "'^ ose handwriting the body of the 

, J 1 ) 8 , 1 ,'! U , le handwriting of my son, Mr. E. S. La Fetra. I know 
u iat check. It purports on the margin to be given to missions, 
hlie gave that to the Women’s Foreign Missionary Society in 1908. 
1 think probably she gave it to me, because I represent the Mis- 
Monary society. I think probably after she had signed it, it was 
gi\en to me, and I may have taken it down to the Treasurer my- 

inn- "Si see her when she si g ned it- It was dated August 
loth, lJOo. She often told me she wanted to give as much as she 

could. She had been giving every year, since 1901, especially. She 
supported two Bible women in foreign lands and always gave to the 
genoial work as liberally as she could. The checks the com- 
*288 plainant has offered in evidence payable to the order of E. 

S. La Fetra were given in payment for board, for the board of 
Mrs. Magaw and her nurse, and for the salary of her nurse; and 
for cash purchases made for her clothing, and other things, for 
which cash was advanced to her, instead of having her draw a little 
money when she wanted it. Mr. Van Brunt Magaw told me when 
he was down here to let his mother have what money she wanted for 
such things, and let her pay by check all at once. That accounts for 
the difference in the amounts. Also those checks covered board for 
her granddaughter, and for her son and his wife and people who 
had been there that she had entertained. She had had a maid in 
other years. Mrs. Magaw was never there alone, I think, hardly. 
When she came first she had a companion with her and she had her 
room and board to pay. Those checks were presented either by my¬ 
self or my son to Mrs. Magaw. After he went away I presented the 
bills to her. An itemized bill accompanied the checks which was re¬ 
ceipted and put in and given to Mrs. Magaw. That was the custom 
in respect to each of the checks that were drawn in that way except 
for missions. 

Q. What was Mrs. Magaw’s habit in respect to the examination 
of the accounts before she signed the checks? A. She would read 
it herself, and then when her eyes got bad, she asked me to read it 
to her, and I would do so. The handwriting on the body of the 
check Exhibit numbered in lead pencil No. 8 is mine. I wrote that; 
on the margin, it specifies it is for taxes. That is endorsed by E. G. 
Davis, Collector of Texas. Mrs. Magaw wanted this filled out. It 
was taxes upon her own property. I do not know anything 
289 about the payment of the bill except that it was sent in. Be¬ 
sides these regular board and nurse affairs, there were some 
purchases made for Mrs. Magaw, in which she was interested. There 
was one cloak that she bought. She asked me to go with her and we 
went ov: r to Woodward & Lothrop’s and she got the material for a 
long circular cape. She had a friend who had gotten a new cloak 
amf she thought she needed one. That was in the winter of 1905, 
and I went with Mrs. Magaw and she selected the material for it, 
and the lining. We got it at Woodward & Lothrop’s. And then she 
wanted Stoinmetz to make it up. She had it trimmed in black 
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marten fur. The cloak was made by Steinmetz. Referring to check 
marked No. 51, under date of January 20, drawn to B. H. Steinmetz 
& Sons; that is the check Mrs. Magaw paid Steinmetz, in payment 
for the black.marten fur collar and trimmings to make up the cape. 
She was particular about the material. She knew what she wanted. 
Referring to the difference in the powers of speech or her capacity 
to express herself, between the time she was first taken ill and her 
death, sometimes she was very much better. Sometimes she scarcely 
made a mistake at all in her conversation. At other times she would 
use a word or two that would not be right. 

Q. IIow did her condition, after she was taken sick in 1905, com¬ 
pare with her condition in the year 1907; that is, the last year of 
her life? A. The early part of 1907 she was better. Toward the 
last she was weak physically, but I do not think her powers of speech 
were any worse. She never recovered her entire speech. I 

290 suppose her capacity to express herself was at its worst, soon 
after the stroke. T was not at home when she had that, and 

she was better when I got back than she had been. It was about a 
week or ten davs after she was taken before I returned home. She 
almost universallv knew when >he misused a word and where it 
was—“Oh. I cannot get that word, I cannot get it. Why don’t he 
get it for me?’’ She would mean Dr. Custis. The effect of her mis¬ 
calling words rather fretted her and annoved her. When she was 
eating fish she got so she would use her fingers, because she wanted to 
get the bones out. She used her fingers occasionally. She regretted 
it very much and she would not come to the table sometimes, but 

would have her meals in her room, because it annoved her to have 

* •/ 

people see she was not so neat in her eating, as if she could have 
seen. 

Q. Why did she use her fingers for eating, do you know? A. 1 
always thought she used her fingers because she could not see, she 
could not see so well. She could not see to cut the meat so well. 
She liked to feed herself. She never did have anyone feed her, for 
she liked to do it herself. Her eyesight grew rather bad. Her eyes, 
one of them, was affected with a cataract, I think; but the other 
one was strong, though it got weaker, so that she could not read. 

I do not remember exactly the date when her eyes were affected. 
She came from New York to go to an oculist, right in the middle of 
the summer, because she became uneasy about her eyes. I do not 
remember exactly the date. T would have to ask Dr. King. She 
was going to him all that summer, going twice a week. It 

291 may have been in 1904. She thought her eyes improved 
under Dr. King, for quite a while and then he told her he 

could not do anything more for her. It was her age, and he could 
not do anything more for her eyes. She could see at a distance 
better than she could see objects close to her. She eould on the 
street better than she could read. The size of the print had a great 
deal to do with her capacity to read. She had a magnifying glass. 
She could read good print for a year after she could not read fine 
print. I never heard ills. Magaw use profane or indecent language. 
From my business relations with her, and my social relations, I think 
she was thoroughly competent to make a valid deed or contract. 
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Referring to what Mr. Van Brunt Magaw testified about mv dispos¬ 
ing of some article of personal property or furniture that belonged 
to the decedent, after her death, 7 never did dispose of anything of 
hei^. She had a bedstead, a mattress, a spring, and a little book rack, 
and a commode. Those things belonged to her, and she gave them 
rs * ^ ag kar. 1 think as much as a year before she died she said, 
These are to be yours when I am gone”, speaking to Mrs. Taskar. 
Mrs. Taskar is a dear friend of Mrs. Magaw, Mrs. J. C. Taskar, a 
lady who has been a friend of Mrs. Magaw for many years, and who 
was in the Methodist Deaconess Home. She wanted these to go 
there to be of use in the Deaconess Home. As I understand it, she 
gave these things to Mrs. Taskar personally, but for use in the 
Deaconess Home. I did not have any trouble with Miss Bertie 
Lewis, except that I discharged her. She was there as an employee 
and I found she was not profitable to me or to the house, 

292 and I told her that her services were uq longer needed. I 
preferred to be alone with my husband, after we intended to 

give up keeping house. T wrote to her after she left—I do not know 
what is meant by “trouble”. T have had trouble, but as to Miss 
Lewis, T lost all confidence in her. There is one thing that you might 
say was trouble, although 1 did not consider it so because it is no 
trouble to discharge a woman T did not need or did not want. I 
do not see why I should call it trouble. Tt is a word I do not under¬ 
stand in this connection. T discharged her because she was un¬ 
profitable. T found it was of no benefit to me to have her. During 
the stay of Mrs. Magaw at my house, Mrs. Magaw gave me a book. 
It is “The Shepherd’s Psalm”, by B. F. Meyer. It is illustrated. It 
was a Christmas present in 1901. and one day we were out driving 
and I took her out in my own carriage, or my son’s and we stopped 
at the market and I bought a rubber plant, a little rubber plant that 
I wanted to take home. Mrs. Magaw said, “I will pay for it”. It 
was fifty cents. I said, Mrs. Magaw, that is a nice little present, and 
I appreciate it”. She gave me that and gave me the book, “The 
Shepherd’s Psalm”. I was going to bring it with me today. I am 
very fond of it. On my last birthday, before Mrs. Magaw died.she had 
Hettie get a bunch of red roses for me, the 11th of June, 1907. 
They were beautiful; about a dozen red roses. Those presents that I 
have mentioned were the only one« T ever received from Mrs. Magaw. 

T think I had something to do with Mrs. Magaw’s changing her 
agency. Mrs. Magaw had heard the house was vacant. T am not 
certain how she heard that one of the houses was vacant, but 

293 she asked Hettie and I to go up and see the house. AVe went 
up and looked through the house and Hettie went down, I 

think, to Mr. Banes and said she wanted to see one of the houses and 
Mr. Banes told her she could get the key next door. We went up 
there to the house, and found it in a very' dirtv condition, in a very 
bad condition. I remember there was a great stack of ashes in the 
back vard, and the paper was very' badly soiled and torn. The 
house was in bad condition. It was not fit for a tenant. Then Mrs. 
Magaw sent for Mr. Banes to come and see her. I saw him when he 
came and spoke to him. He spoke to me about it and I told him 
that I had seen the house. He saw me at the door. It was very 
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lie said i was rented then. I said ‘ You know Mr Bani there is n 
peat deal more to he done than that.” lie said "T ..... i i,i- a 
two hundred thousand dollars’ worth of houses in the neighborhood 
and I guess I am able to take care of that.” I said “Mr Banes .-mi 
are too busy to look after little affairs like that, and I think the 

sme’n 'f r 111 eond ! t, on to re| d to a good tenant,” There was the 
,. lu l uor o' 1 his breath then. I do not think he was in eon 

dition to be careful, and I wrote to Mr. Van Brunt Magaw about it 
e has my letter I should think. I am not sure whether Mr Bane« 
iimselIf saw Mrs. Magaw or not in respect to the change of agency 
OOJ ? Banes never had an interview with Mrs. Magaw in „iv 
presence. If he saw her it was not in my presence Referring 
to the fact that Mr. Banes says in his'evidence ha. Mrs" 
Magaw could not talk business at all, I say she could She did not 
always get the word, hut she knew what she was talking about. * 

Cross-examination. 

By Mr. McDivitt: 

Miss Lou Wilson whom I mentioned as having suggested the 
tNvmg of a deed to confirm the codicil, is a member ofbmh he 

Z' Fi^^tbr ,e,iW ° f "‘-^tropolitnn Church I heard 
.11. fori-cst testify this morning. I have attended all of the hear- 

tlnt wh n h \rf Ve r be °" , ‘ e d / n . Wash . i I n « ton in this matter. I believe 
hat what Mr. Forrest said about Mr-. Magaw’s wav of talking is 

true. On my direct examination I was questioned a« to Mr T^•^n^xs , 

statement that Mrs. Magaw could not talk budi'ess at ‘all and I 

stated that she had <lifficulty to get the right word but tint h. 

•'7 e - ' " i i; k “» 

laminar with Mrs. Magaw could understand her better than a 
stranger could. I expect that Mr. Banes did not «ee \ r< Main 
very frequently, I do not knew. When Mrs Magaw was’ sign big 
the codicil, she did not use that strong magnifying -lass that T 
mentioned. I was not there when the deed was signed 8 § 1 

th?' m h T you first saw 1 V rs - Magaw after her first stroke you 

T aS u a P re,t 7 ?ielf woman, didn’t you? \ She was 
better. I think she was sitting up when I got home. 

9Q! - , She was rather feeble? A. She was not as well as she 

295 had been when I went away. 

... . Y'ell, she had had a‘stroke. She was not anything 

f'f ,Vas . not an >’thing like as well, was she’ ' 4' Th a 8 
stroke did not keep her confined to her bed long. She rallied ven 

Q. You had some doubt about the desirability of her remaining 
guess ‘'not. ** & boar<ler - >' 011 not - about that time? A. No. f 

to do Y0U neVCr di<3? A ' She W8S Capable of doin K a< sh « wished 
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Q. I did not ask that. V as there not some doubt in your mind 
about the advisability to keeping her as a boarder after she was 
taken sick? A. No, sir; not that I have any recollection of now. 

Q.. i ou thought it would be a good thing to have some guardian 
appointed for her, did you not? A. Mr. Van Brunt Magaw_ 

V , Did you not think that? A. I never thought she was 
an imbecile, no. 

Q. I did not say that, but you thought it was a good thing to 
have a guardian appointed for her? A. No, I do not say that I did. 

£°u never thought so? A. I would not have'"objected if 
there had been; it would have relieved me, but I never said she 
must or that she must go. 

Q. You never said she must go? A. No, or have a guardian 
appointed. 

296 Q. Did not you and Mr. Van Brunt Magaw have a talk 
about having a guardian appointed for her? A. Mr. Van 

Brunt Magaw was down one time-— 

Q. No. Did not von have a talk with him some time? A. I 
thought he himself wished to take the responsibility- 

Q. What do you mean? A. Take the care of his mother as 
every son should. 

Q. To have him appointed a guardian, do you mean? A. To 
take care of her money affairs—that would relieve mo—simply as 
a son would generally do if necessary, for his mother. 

Q. You do not mean you talked with him with reference to liav- 
ing any guardian appointed by the Court? A. No, indeed. I 
•asked him if he thought best, that he should take the responsibility. 
He said he would not without consulting a lawyer. He asked for 
the name of some good lawyer, and I told him, “Mr. B. F. Leighton.” 
He went to see Mr. Leighton. He said he always liked to consult 
a lawyer. Mr. Leighton, however, was not in town and I referred 
him to Mr. John B. Larner, one of our best lawyers. He went to 
him and he advised that unless his mother was incompetent to 
attend to business, to leave it as it was. That was the last of anv 
talk about the appointment of anything. 

Q. You had a conversation with Mr. Van Brunt Magaw, did 
you not, about his becoming the guardian of his mother? A. Well, 
whether you call it guardian or whether he was simply to look 

297 after her—I never used the word, “Guardian,” or never 
thought of his being a guardian of his mother. 

Q. You never did? A. No, sir. 

Q. Is it not a fact that you told Mr. Magaw about this time 
that if he personally did not become responsible for his mothers 
board that she could not remain there? A. Never. 

Q. You never said that? A. I never did. 

Q. Is your memory good? A. Generally. 

Q. Is it good now? A. I think so. That would have been very 
disrespectful to Mrs. Magaw, and I never said anything like that. 

Q. Do you mean to swear, Mrs. La Fetra, that in the dining 
room, shortly after Mrs. Magaw was taken sick, within a few weeks! 
that you did not say to Mr. Van Brunt Magaw that unless he became 
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,l " * h ' ™* >»>“«? 
ip ^ ™' 5xr„rfta‘ Mgr* -s 

io„. „ ,ho ,m ' n " ,o *> » 

lawyers did'no^he say* somethf* 61 *. ° f in,ro ! luc,ion to two 
guardian appointed •md tlen' ‘it thing to you about having a 

having a g^Lrdian apSntd’ Tl’^Tld, 
you could take the resnonsThili.,. J ‘ h , ,r "- . Mr - Magaw, if 

me from looking after everythin!? ” .In,i r ,, m0tb ? r i U W0ldd re, ieve 
it unless he consulted a la ve TIc k ilf ,f ,d "'° uld not do 
not give letters of introd ^nn l ,hcre , was ,n U - 1 did 

ton’s name and address. 1 ,n,ply Ravc h "" Mr I-eigh- 

. 7°. 11 did »o‘ Rive any letter of introduction’ A v n r .i • i 

not. I do not remember that T wmm .. i n H« t • * *■» ' *^ink 

** Tuesday after Mrs. Magaw’s demh Mrl T ,n ‘ rod,,ctlon - 0n 
a wagon, and lie took Min Af no . ’ * rs, i^‘S^ ar a nmn with 
Home. Uettie notified her tlfo l pcrso , n ] al <" 'he Deaconess 

They belonged ."T a " V «*"«• 

to her for the Deaconess TTome Vt .7 "','"' la<1 « lvcn them 
from her room. huew they had lieen removed 

had no rigiTtoThem 0 " 1 C ° inK °'" ? A Thp .v no, mine, f 
Mrs. Magaw’s lifetime’^'A rf ^-"°'j’ < | t! ro,T1 the room before, during 
• leath of*Mrs' At"' k ' m "' that b - v amoving those goods after ,|,e 

290 awav ^L r rV' 1 H 1 eUie , bpfor<> Mm. Van Brunt wen 
dSosed^il °f1id OV „ e ot ,hP ^ '«n Brunt 

-fttwrAsa- Mi * a " down? v 

were. Ck.ra.'the d.-mghteTiv.S^he^e Sen mS ? Magaw die^ 'iT 

A an Brunt Magaw had gone home Friday niMit aifd M^ At Mr 
died early Saturday mornincr \t». v *t> ^ 'lix Magaw 

in the dav. When I sen H,e Brunt M««bw came later 

she was not there w r hen she died. 1 ^ on * 

Mr. Jackson : Counsel for the eonmlHinani in 

not.ee to produce, served upon himselfand^ ^ids^Tn-V 
whose true name is Francis S MeDivin *i! rancis L MeDivitt, 
to be made the 6,h dav of 11?’* ^ '° which was 
with the terms therein set forth, state as follows ’ nccordance 
(1) Counsel decline to furnish any letter or letters written by 
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Van Brunt Magaw, for the reason that Van Brunt Magaw is not 
a complainant in this case and counsel against whom said notice is 
directed appear of record as counsel only for the complainant, Mr. 
Robert Magaw. In further response to said notice, counsel sug¬ 
gests that any letters in the possession of Van Brunt Magaw, which 
may he relevant to the issues in this cause, arc beyond the control 
and possession of counsel for the complainant, and further that 
these letters, if they exist, may be had by directing process in such 
ease provided against Van Brunt Magaw. 

300 In response to request for letters written by iTancis C. 
McDivitt, whose true name is Francis S. McPivitt, written 

by said McPivitt to Alice P. Magaw deceased, counsel decline to 
furnish such letters, because they are not in possession ot Irancis 8. 
McPivitt, the said letters being as counsel supposed among the per¬ 
sonal effects of Alice P. Magaw, if not destroyed, with respect to 
which counsel have no information. So far as this notice calls for 
copies of any such letters counsel decline to furnish the same until 
a sufficient foundation is laid tor the production of secondary e\i- 
dence. The above response also constitutes a reason for failure ot 
counsel to furnish any letters written by the deceased to \ an Brunt 
Magaw. As to any letters received from the aforesaid deceased by 
Francis 8. McPivitt, counsel say that Francis S. McPivitt has not 
been able thus far to find any letters written by the deceased during 
the period set forth in paragraph — of the notice to produce. Fran¬ 
cis 8. McPivitt is of the impression, however, that he may have one 
or two letters written to him during this period, and says that he will 
furnish the same in the course of two or three days to defendant’s 
counsel, provided he is able to find the same with respect to which 
he will advise defendant’s counsel. More specifically Francis 8. Mc¬ 
Pivitt wishes to say that he received no letters from the deceased 
after her stroke of paralysis in August, 1905, and that the one or 
two letters that he might have received, above referred to as his im¬ 
pression were received, if at all, prior to the stroke in August, 1905. 

(2) Counsel say as to the call for the production of the 

301 document therein set forth that the same is not in their pos¬ 
session or control and that they have no knowledge whatso¬ 
ever as to its present existence or whereabouts. 

(3) As to the letters or letters referred to in paragraph 3 ot said 
notice to produce, Francis S. McPivitt says that lie has never writ¬ 
ten to Pr. George W. X. Custis ot the City of Washington, Pistrict 
of Columbia, any letter whatsoever and he is therefore unable to pro¬ 
duce such a letter. . . . . 

Francis S. McPivitt also says that he has never received a reply 
from the aforesaid Pr. Custis to the above letter for the reason that 
no such letter was ever written by him, and said counsel further says 
that he has never received any letter whatsoever from the aforesaid 

Dr. Custis. 
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of tlle ifenS, aft^ng'fi^ 

Hv Mr. Leighton; 

ish^mUn^Con^v"'," J h^jvo r^ l 1 T Treasurer of the Span- 
•* e .v» since June. 1907' ' U o «, *' ^‘Orange, New Jer- 

Ihe son of Mrs. I .a Fetra on., of tl f r j* ' n )' ashington. I am 
the proprietor of the Lt Fein II e .‘^"/'ants in this ease. I was 

from the fall of 1905 op to l!» th ® ^nimer of 1905. 

■Mice I) A|.c " 1 '"r"' 1 of 'he year 1907. I knew Mr* 

was there ve^enl've-ir-. 11 T *« ""m ° f ^ l ,’ 0use - 1 recollect she 
302 «»<* 'va-s there a, the Hme Tl er^th She kn °'\ ilow lo " g - 

"early continuously front 1905 until her £th * pKtty 

si^mn^;!; wii n;S:: < !c t ^ ibit No - 1 and * <'-»^ 

J. r utc, \ *v«- 

I'was'asked ^ ^ ^ 

recall; J think Mr. Forrest l U ^ e< i but by whom I do not 
the deed to her in mv heuino 1 ^ recall, Mr. Forrest read 

W liw ;'«SH 
ssritss i «t 

•» % »■' i-t e sr» is&is.”5r*K , ."-r r* 

prW lo vour"bo!n°c ^tloJ'lpin^'a uilne^ [h!,7ii'” J' x ^ utio "* 
cuted or anvthintr’ \ T think t t, ,t t, e ‘ ' ’* "ns to be exe- 

exeeute sucli a deed. 1 ha<1 heard that she K°i "K to 

009 to her^llf per^naH “T mean’^A* a codicil 

She did not'. DW ^ A. 

Sh?did'not he ° 0n5 ’'" " ith V ° U ab ° Ut * he makin g nt *his deed? A. 

Q. How frefjiiently were you accustomed to ^n- at , \§ 

A. Sometimes it would be within every dnv nr t * ^ rs * ^ogaw. 

it would be probably a week or two before'I would see he^M'h ^ 
it was her custom to come downstairs I would s ee her I „i" he " 
day because I was around the dining room and the’off!! k j V ft° 

Hotel generally. But when she bccitiie ennfinei . i <P and ,,,e 
it was less frequently. I wouTd eo m s^e, t0 u hcr room - ‘hen 
her up, and to make'it pleasant for her/ ’ meS ’ hoping to chepr 
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Q. Did you have any other bn-mess relations with her except that 
ot the execution of this deed, during the time she was ill? A. I was 
the proprietor of the hotel. I made out bills for her to settle, which 
cmeied J 10 * board, but other items, as the amounts had been 
advanced to her companion and for medicines and for clothing and 
various things. We simply put them all on the board bill. The 
clerk would make the bill out and sometimes I have gone up with 

le all myself and presented it and she has looked over it and ac- 
quies-ed in it and signed a check for me, and told me to fill in the 
check, s ometimes that bill has been taken up bv someone else 
and 1 * iave filled in the check in a similar way. Whenever 
“ 4 checks were presented by myself they were accompanied by 
an itemized bill showing for what the checks were given. I 
recall the time when Mrs. Magaw was first taken ill, her speech was 
more confused in the beginning than it was a little later. It dif¬ 
fered as to the loss or misuse of words, at different times during her 
illness, sometimes she seemed to be getting along so much better 
and thought that possibly she was improving. At the time this deed 
was executed she could speak some words plainly, hut could not 
speak a whole sentence plainly. She would become confused some¬ 
where in the sentence and would miss the correct word. Sometimes 
she would use another word than the one she wanted. She seemed 
to be conscious of the misuse of language. She showed that she had 
gotten the wrong word, which irritated her, namelv that she could 
not get the right word that she wanted to use. 

Q. From your relations with her, what do you sav as to her 

capacity to make a valid deed or contract at the time this deed was 
executed ? 

Mr. McDivitt: I want to object to that on the ground that this 
witness is not competent to give an opinion, for the reason that he 
has not qualified, in view of the fact of his not having sufficient 
knowledge of the deceased. 

A. I think that she was competent, I think she understood what 
she was about when she gave this deed. 


Cross-examination. 

By Mr. McDivitt: 

(l What w*as the trouble with her speech? Q. She would start 
in a sentence and get the wrong word after a bit. I recall 
305 especially one word, the w’ord “promise.” She would «av 
things were “promise.” If she wanted a thing she called it 
“promise,” and it might be she w^as wanting her companion, or it 
might be she wanted something in the wav of eating or something 
else, and that w T ord w’ould come up. 

Q. So that in using that word she might have meant one thing 
or meant another, meaning different things at different times? \ 
She did mean one thing and did mean another. 

Q. She did not mean the same thing? A. No. 

Q. Was there any other word you remember she used except 
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“promise ? A. 1 hat is the only one that is fixed plainly in my 
mind. 1 think there were some others, but I do not recall them. 

Q. W hen von were called in as a witness, you felt she ought to 
show she understood what she was doing, in order that you should 
l>e an intelligent witness to the transaction, did you not? A. I 
did. 1 personally did nothing to find out that she did know what 
she was about, except to listen to the conversation between herself 
and Mr. Forrest, who read the deed to her. I felt in my own mind 
that I should be convinced that she did know what she was about. 
If I had made up my mind that she did not know I would have re¬ 
fused to have signed it. 

Q. Did you go there with that intention in your mind? A. To 
sign it, 

30f> Q. No. to refusetosign it if you found that shedid not know 
what she was doing? A. I cannot say that I did. I simply 
went in to sign the deed if she understood it. T went there with the 
expressed intention to sign it in case she understood it. You might 
take the converse as true. T did not presume it was so. T say it is 
on account of this difficulty in speech that T felt this was necessary. 
T knew in other things—I felt sure she understood what she was 
about. 

Tn signing the deed she did not use a magnifying glass to see 
with. T do not recall in this instance whether anyone pointed out 
to her on the paper where to sign. Frequently we did have to point 
out. T did on a check, for instance: T do not recall who handed her 
the pen she used. The only ones T can remember who were present 
are Mr. Forrest. Mrs. Magaw and myself. I believe someone else 
was there. T have a feeling that possibly someone else was there, 
but I do not recall who it wa<: it was not my mother. I did not 
have anything to do with Mrs. Maeaw’s execution of the deed, ex¬ 
cept to see it done. T heard it read in her presence and whatever 
else was done, was done by Mr. Forrest, he read it. he read the deed 
to her. T did not recall just who had drawn up the deed, but with 
this refreshing of my memory. T believe he was the one. Now that 
you speak of it T think he was the one who asked me to be a wit¬ 
ness. T do not know whether Mr. Forrest handed her the pen or 
not. or whether she picked it up herself. It was common, in having 
her sign checks, or any other papers to point out where to sign at 
any rate, and sometimes put the pen at the place where she 
307 could start: sometimes she was clearly able to do it herself, 
to strike the right place herself, bv feeling, and would be 
able to see a little better. Sometimes her vision was eonsiderablv 
clearer than at other times, she would feel with her hand where to 
put them on the check, back where the line would be. She would 
know where the line would be, and then, too. I think her vision was 
more clear at times than others, and she could see clearly enough to 
be able to tell where to write. T think her vision was dim at the 
time of the signing of this deed. She was not able to read. I had 
heard of the fact that the codicil had been made. I think my mother 
told me about it. 
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John E. Mitchell, a witne-s of lawful age called by and on 
!>ehalf of the defendants, after having been first duly sworn, testi¬ 
fied as follows: 

By Mr. Leighton : 

My name is John E. Mitchell: my occupation is the real estate 
business, commissioner of deeds and notary public. I am a commis¬ 
sioner of deeds in many states, including the state of New York. 
I knew Alice D. Magaw in her lifetime, I should say nearly twenty 
years; I had business with her during the last years of her life; I 
did not know that she was ever seriously ill, no, sir. I saw her in 
the year 1907; I should say about three times in 1907; the last time 
was several months before I read of her death; I fix the other times 
just in a general way—that there were periods of a couple of 

308 times before that, say of a few months. 1 saw her in connec¬ 
tion with the acknowledgment of papers for New York; gen¬ 
erally they were releases of dower rights. This last time that I called 
to see her was of that character, to the best of my recollection. I 
did not take the deed to her that she was to acknowledge. She had 
it when I was there. Miss Fague, I think came to get me, I got the 
message at the office, and my recollection was that they told me 
Miss Fague had called. The last time I was there when I went in 
she greeted me in her usual way. She was generally bright. Miss 
Fague got out the instrument and we generally went over the ques¬ 
tion of what the instrument was, and that was no exception. We 
did the same thing. Miss Fague started to tell her where she should 
sign it and she told her not to get nervous. That just has the effect 
of making her get nervous. Then Mrs. La Fetra and Miss Fague 
tried to put her back in her usual condition. I said, “Just wait until 
you get settled down.” She said, “If you insist upon showing me 
I will get nervous over it. Just let me do it myself.” So we waited 
a few minutes, and finally she quieted down and got in her usual 
easy way, and signed the paper. But the question was brought to 
mv mind that made me think she was not as well as usual. It came 
to my mind from some expressions she used, that she was not in her 
usual good shape. In going over the paper she said, “Well, I guess 
it is for my “service.” I took that to mean or presumed it meant, 
for her dower, but she did not use the word at all. An explanation 

was made of the paper she executed at that time; everytime 

309 I took one, we would go over the situation; by that I mean, 
Mrs. Magaw and myself. 

Q. Did she or not comprehend the nature of the instrument? 

Mr. McDivitt: I object to that question on the ground that this 
witness is entirely incompetent and disqualified to give an opinion as 
to the competency of Mrs. Magaw. 

The Witness: I am confident she did. 

The instrument was not exactly an instrument having title to 
real property, as I remember it, it was in relation to funds that 
represented a dower interest in the proceeds of sale of real estate— 
that is, this particular instrument. For instance, the property had 
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, an(] ‘ he fu !i ds ^ hand, and this was a release of these 

tances apart from tlie time I was there 1onirin</ki«L- ^ in § ^ 1S " 
those distances, the occasions of those visits were^leases^f do we?'in 

Z"LZ k '"TP' V J ° n ?‘ recollec ‘ to "honitfio-* releases were 

took'll' 6 1 "F ^ ** I h do e no^%eTnTS d thl n °n:w A { 

Ss fe\vrYol gm T ent ° f the instru T ment " a commissioner of 

— uptX time°of < her°death e * 7 * 7 % 

3.0 sirKs°,£*•*£} 

u. mess, and the business I transacted related to mv official 
position, except say during the five or six visits prevffi to that 

b ‘ 1, . related *® real estate business. Mv earlv connec¬ 
tion with her was in regard to real estate. But latterly 1 Vo- ,1,11 

writ?nT Ct Mr ‘ Yh" 8 ackno ' vled g ,Tlents of deeds or instruments of 
wilting. Mrs. Magaws capacity for attending to business was con 

erally this-the papen that I would take would be from an aTffirnev' 
>he u>uall\ had them from an attorney in New York - I do not rp^nl’ 
leot the name of the attorney. I would say that hilin reZ-' 
mended that such action be taken as he suggested in certain tiling 
and she would generally wind up with, “Oh, well, I guess it is fn 
rig it, anyhow. She would do that in almost every case. We would 
go over the case and she would say, “Oh, I guess it is all right any¬ 
how and that is the way we would wind up, and then *he would 
>ign the paper and acknowledge it. " uicl 

. Q- Do - vou understand what she desired to sav at the time this 
instniment was acknowledged? * ime tnis 

Mr McDivitt: I object to that, on the ground that it calls for 
a conclusion of the witness mind. 

n' , H,C S " d . ali t , hat s,1 . e " a, !t ed to *<y, so far as I know. The only 
.me I ever noticed any impediment in her speech was the last time 
I was there and that is what made me take notice. Previous to that 
T nevei had observed any impediment in her speech. 

Cross-examination. 

311 By Mr. McDivitt: 

Q. In listening to her conversation this last time that vou saw 
her. a few months before her death, you would not sav that was 
absolutely certain that you could tell just what she meant from what 

with he;. "° • VOU WelK 1 not ha ' e much coim'Lffim 

Q. Refeiring to the occasion you speak of a few months before her 
death, when you saw her, you would not say relying entirely upon 
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what she said, that you were able to understand what she meant, 
tihl \ ? A. I was able to understand what she meant. 

Q. Invariably? A. There is no occasion for invariably; what do 
you mean ? 

Q. Perhaps my question is involved a little. I)o you mean to 
swear before this Court that you were able to tell with absolute 
certainty what she meant when she used the word “service.” A. 
That I knew what she meant? 

Q. Yes. A. No. 

Q. You could guess at it? A. Yes, sir, that is right. 

Q. Did she talk quite a good deal while you were there? A. Very 

little. 

Q. Did she seem rather feeble? A. She seemed more feeble than 
1 had seen her—not physically. 

Q. Mentally ? A. Yes sir. 

31*2 Q. You noticed that she was perceptibly weaker mentally 
than you had seen her before? A. She was just as bright 
mentally. 

Q. Will you answer my question? 

Mr. Leigiitox: He is answering; let him complete his answer. 

(The following question was repeated by the stenographer:) “Q. 
You noticed that she was perceptibly weaker mentally than you had 
seen her before?” 

A. No. 

By Mr. McDivitt: 

Q. You just stated that you did? A. No, 1 did not, not mentally. 
Q. Not mentally? A. I did not say she was weaker mentally. If 
1 did I did not intend to say it. 

Q. You meant to say she was weaker physically, not mentally? 
A. Yes sir. 

Q. Then you have simply reversed what you meant to say? A. 
Yes, sir. 

She used this word “service” a number of times; there was no 
other word she used out of place. I said that when I went there 
Miss Fague in her anxiety to keep her from getting nervous did make 
her a little nervous, and got her upset; and that in going over the 
matter she said she supposed this was for her “service”. I said noth¬ 
ing about nor being unable to make a sentence without using 
313 a queer word. Referring to the last time I saw her I can only 
say it was a few months before I read of her death; I do not 
know when she died. If you say she died on the 10th of August, 
1907, T should say two months to three months. That would bring 
it right about the 1st of May, somewhere around there. 

Q. Did you examine her to see how much she knew about the 
transaction? A. I went over the instrument with her as I always 


did. 

Q. What do you mean by going over it? A. I read over the 
points of the instrument. 

Q. Did she read it over? A. No. 
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O slip fL U ; lk ubo ,' 1 ! t 11:1 A - She aske,! nie the nature of it. 

Q. She asked you the nature of it? A. Yes, sir 

(j nn 8116 VuT the , nature of A. I could not say. 

Q. Did you tell her the nature of it? A. Yes sir 3 

Q Yes y °4 "So ** °' 6r ‘° hW besides? A - Every word. 

Q. \\ hy not? A. I never heard of such a thing. 

^ Lvery'word? 1 ^ ° f reading a legal P a l jer over in full? Q. 

314 „ 3' A es ', A 'A ot iu L ‘ ases " here you are used to going and 

■ . takmg acknowledgments of people, no. As I said I ex¬ 
plained the nature of the paper to her. and what it was. 

a ,i Q r J ,^ at ; h V be say about . j 1 ?, Wd ^e say she guessed it was 

ven-' worl" he Tfnt r e h Ve , ry i' V ° r . dS? A '-i C0U,d not * uy «“ these 
\\ NO 1 That is what she always stud previously. 

what «he i 111 \ di v eient condition » 110 ' v > and I want to know 

what .he -aid now. A 4on mean to get every word precisely? 

it was aH right ' 1 C ° U J “ 0t *“ y ,hal > olher ,hau she guessed 

effm. She Sai<1 ShC gU6SSed il was a “ fight? A. Words to that 

Q. Did not she help out her speech with some nod of her head 
or movement of her hand? A. No. d ’ 

Q. But you cannot remember the exact words she said v A They 
may be the exact words. e> 

Q. They may be? A. Yes sir. 

“av^ of* course not" 0 ' kl '°" " hether tlle J’ are? A - No. I could not 

Q. W hy did you talk to her about it? A. Because I always did 
in every paper. J * 

' nr ‘ v Q Y°u did not know that she trusted to her attorney in 
New > oi'k. A. I know she relied on him a great deal.' 

D Do you think she relieu on you to catch any error that she 
might make. A No, because she was always satisfied, as I sav, and 
that she guessed it was all right anyhow. 

Q. Then you did not have very much conversation while you were 
with her? A. ^o. * 

Q. Was Mrs. La Fetra present? A. Yes, sir 
Q- l>id talk? A. She talked a little. 

Q. How di<l Mrs. Magaw exhibit her nervousness that vou speak 
of ? A . , SI ' e simply said, “Now, don’t make me nervous " 

Q I>id she say it in those words? A. The exact words* 

Q. Yes. A. I could not tell you now. 

Q. Do you remember whether she used the word, “nervou^* or 
“nervousness ? A. Yes. sir, she used the word “nervous” 

Q. In what way did she use it? A. As I stated. 

Q. \ on say those were not the exact words? 

Mr. Leighton : He did not say they were not the exact words 
He said he did not remember. 
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316 The Witness: You asked me in what way she used the 
words. 

By Mr. McDivitt: 

Q. I asked you in what way did she exhibit her nervousness? 
A. By telling them not to make her nervous 

Q. But you did not know what words she used in making that 
expression? A. 1 could not say the exact words, no. 

Q. After you had explained the paper to her, did she repeat any 
of the contents of the paper? A. No. 

Q. And the only way you know she understood the contents of 
the paper was that she assented, and said it was all right? A. As 
much as anyone can tell from any human being that they know that 
they are satisfied it was all right. 

Q You are not answering that question at all. I asked you 
whether or not it is not a fact that the only way you could tell she un¬ 
derstood the contents of the paper, after you had explained it to her, 
was by her assenting to it and saying she guessed it was all right. 
A. I should say that was the way, yes sir. 

Q. That was the only way? A. 1 do not know of any other way 
by which you could understand it. 

Airs. Paul W agner, a witness of lawful age, called by and on 
behalf of the defendants, having been first duly sworn tes- 

317 tified as follows: 

By Mr. Leighton: 

My full name is Leora Wagner. I am married; my husband’s 
name is Paul; I live at the La Fetra Hotel; the last time I have 
been there since about the loth of June; I came there in June, 
1908. We left there in February, 1907, and at that time we lived 
^ c t and a. lialf ; we were there a year and a half prior to 
February, 1907. Referring to complainant’s bill shown me, I am 
more acquainted with TIettie Fngue than the others. I know the 
other ladies; I never met Robert Magaw, I have met the grand¬ 
daughter, and I think I have seen the father and mother there, but 
do not believe I have ever been introduced to the mother. I have 
seen the granddaughter several times. I knew Mrs. Alice D. Magaw 
in her lifetime; I knew her for about two years. The last two years 
of her life she had No. 44 on the fourth floor, and I had No. 48 on 
the same floor. The last year and a half of her life I saw her some¬ 
times two or three times a day, and sometimes only once a day. I 
was a trained nurse for nine years before my marriage. The sub¬ 
jects of my conversation when I called upon Mrs. Magaw were 
general subjects, principally. She would often tell me of her con¬ 
dition and about her sickness, and things like that. Our subjects 
were mostly general, about everything in general, nothing special. 
Sometimes she would mention church work, and things like that to 
me. She did not discuss, or say anything to me about her family, 
or about business matters: she said nothing about her money or 
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Sl» ,n n ia]M L° m t a little about her son 

of Ian, not a member 

Church; I did not know -mvthZVt * ?",'i a rnember o{ Foundry 
or codicil to her will - she never *1 *' M,,| t.the execution of the deed 
never snoke ’ ' Ilevet > l ,oke of those sub ects to me- she 

her or anything like’thaT 

-Mrs. Magaw during this iwiod thal rT ’ 6 ph P'° a condition of 
there when she wa<f taken dek 1 ° f , ; 1 T® 8 not 

me herself. Of course 1 <aw her even dev- 1 Th°" " hat she ,old 

her a nur<e* she l,.„i , 1 V ♦ ? • ( av ’ s ^ e had an attendant with 
That is l!'. /' ladv ,flkin 8 care of her most of the time 

rant most ofThe'iime^' 1 ilav^tlTd Zl- hT".-! 0 '!" . at ' the **«*- 

.imixivir It* 5 

!r v K, i:; tjIs rsiiVUs ftsH 

* sr rtas 

not bay » the word just at the time she wanted to u*p it 

tes, ins .sss-r35! £ 

others she would liave a little more diffienltv ciC ’ 11 ta ^ ln ?- 
her misappropriation oV wo^he “ Vh^^n °? nSC1 ° US °i 
the rip;ht word: she would sometimes ^av **Oh th^t ^ la< ! !i 0t USe ^ 

,inf, rV" 1 ,'. 1 ^"" s --S ';s, 1 :,rr 

r- f to™* ftawissi;» \zn 

ven- little. I do not recall anything that I have ever read to h^r' 
ddnl- \Z r dunng f ,l :r last of "*>’ s ta.v almost once a week - T 

know what she wanted stated in the will. She had a !erv strong will 
Cross-exa m i n a t ion. 

By Mr. McDivitt : 

in whatever she tried to eonviv I sifd T "" derstood her meaning 
know what aphasia is, I would not want to wri«e''af exam'fnation on 
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qqa ^ or anything like that. Yes, I know to a certain extent, I 
do not know whether I can explain it to you or not. I know 
. , i f a « w ^at ^ means; they said that was what was the matter 
•Vt i • a ^ a w ^ i^ver gave Mrs. Magaw a physical examination; 

.? ac l given Mrs. Magaw a physical examination I do not know 
whether it would have enabled me to discover the aphasia. I know 
she had a hesitancy of speech at times; I do not remember who told 
me that she was troubled with aphasia; I heard it in a general wav 
some time, but I do not think she had it. But I do not know, as I 
say I never talked with Dr. Custis about it; I have seen Dr. Custis 
hut 1 never talked to him; I never heard him talk about Mrs.Magaw’s 
condition; I do not know whether you would call it paralysis or not 
1 am not familiar with paralysis. If it. was paralysis, it was verv 
slight. I have never treated a case of apoplexy followed bv paralysis 
and aphasia; have nursed them; I do not remember how many cases 
1 have had; it has been several years ago since I had cases. I do 
liot think I can recall the number of cases. I know there were more 
than one. I just took them in a general way. In my general obser¬ 
vation of Mrs. Magaw I did not recognize her as such a patient. I 
am a mend of Miss Fague, I am acquainted with Miss Fague. 1 
knew her in the hotel. I have been told that Miss Fague Inis some 
interest m this proceeding, a little. I have been told that she is 
one ol the defendants. It was not Miss Fague who asked me to be a 
witness in this proceeding; I ottered to come and help them in any 
way I could; I heard that the proceeding was pending, and I offered 
to Mrs. La Fetra to come and help them in any way I could to tell 
the truth. I talked with Mrs. Magaw a good deal, and I 
3*21 know from my knowledge that Miss Fague was with her a 
great deal of the time. 1 should judge that Miss Fague 
knows as much about Mrs. Magaw’s actions and words and general 
condition as anybody would. She was there with her; she was there 
with her and had as much opportunity for observation of Mrs. 
Magaw as anybody I know. I know ot course that Mrs. Magaw r w’as 
very elderly; I do not know just her age. I did not consider Mrs. 
Magaw very feeble, not for her age; she was rather bright for her 
age, she was able to go around her room. The first year and a half 
she was able to dress herself. I do not know so much about the last 
six months. I was not there to see her dress. I called upon her 
after I went away from the hotel, and before that I knew^ more about 
her. Her physical condition was good for her age most of the time. 

I would not sav she was a very sick woman during the last two years 
of her life; I did not consider her seriously ill at all. Of course, as 
1 say, for the last six months I do not know so much about it. As I 
say, we talked about things in general. I do not believe I can recall 
any one thing just before I left ; I remember being to a missionary 
meeting, which is the last conversation I really remember anything 
about. 1 had been over to our church to a missionary meeting and, 
when I came in, she said, “Where have you been?’’ I said, “To a 
missionary meeting”. She said, “Did you have a good meeting?” 

T said, “Yes”. She said, “I wish I could go”. I said, “I am sorry 
that you could not go; probably you can go some day.” We talked 
on that subject, though not so very much, but I know she was inter- 
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*'• J n giving tills conversation I cannot say that T 
have given Airs. Alagaw’s exact words; I remember she said 

Vj e ®* ,e C0l, ld g°- I do not remember whether I have 

gnen Mrs. Magaw s exact words; I do not believe I can give Mix 

fi e exaet C word” / fir', "T"'"' ““ k 1 did ' 1 d ° 110t ^member just 
j ai , \ 1 fl ° not remember any of the exact words 

u>ed then, only she expressed herself in some way, I cannot tell you 

\ e 7tr ld H l ke t0 henie,f - bllt 1 d ° not remelnber 
ju. t tne woi ds. As a trained or graduate nurse I do not claim to havo 

any secret or cryptic or unusual powers of discerning the meaning 

oi a person that another person does not possess The last <3 

versation I had with Alt*. Alagaw was the dav wt moved bul I do 

not remember just the day; it was in Februarv, 1907; I just went 

were fi r' T b,Ve -' f he Sa ' d sl ! e ho P ed we *"'°uld like where we 
ere going. It was just a general conversation, and she said “I 

that'kind I n' ' °\ “ Hke ,h V new P li)ce? ’> « something of 

that kind I do not remember just the words. On that dav when 

we were leaving mv husband was not there. She said “Tell vour 

son good bye She always called him my son. She said “tell vour 

son good-bye tor me’. They were her exact words, she’called*my 

husband my son. She always called my husband m v son “Tell 

your son good live for ,ne~. 1 knew whom she meant I never 

noticed that she had any difficulty in using words in the wav of 

s u ering, or hesitancy ol some kind. Sometimes she would hesitate 

she wanted* 0 *She rT 1 ' 1 ',' ,Sometimes she could not pick the words 
?, ;?v .11 ' 1,1 not llave any trouble the last time I talked 

with her; she was very quick about it. She said “Tell vour son good 

o 9 o bye ’ Just f anv , °“ e would say it, except that she used 8 the 
323 wrong word, used the word “son” in place of “husband” or 

t . . ,n P ac 'o of “Mr. AVagner”. She could have used that term 
but she used the word "son”. She had done that frequentlv before 
Ah husband was acquainted with her, and from nivVeneral famil 
.antv with Mrs. Magaw’s ways I have concluded that sffie mean? mv 
husband, and not my son. At this time when I left the hotel^'l 
think Mrs. Magaw was about the same as she had been for the last 
six months. I did not notice anv difference in her nn *]-»« 
months before the time I left: there was ^o differe ceTf fer poirer 

W nn Tn g U tl r rd; ?cemed be about the same I saw 
her on Thursday, I believe. If I remember correctly, ^he died on 1 

Saturday. It was two or three days before. I saw her a month 

b ^- her tY j 1 i ink sbe wa > fitting up in a chair, if I remember 
right 1 a , a month before that. She was perceptibly weaker at tint 

tl f me ; 110t her health was so good then, and the difficulty 
of selecting the right word persisted to some extent. aim cult> 

Redirect examination. 

By Mr. Leighton : 

The dale of the conversation I have referred to with reject to 
the missionary meeting that I had been attending I think wfftl 
second Tuoday in January 1907. K k was t,le 
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Marietta Taskar, a witness of lawful age, called by and on be¬ 
half of the defendants, having been first duly sworn, testified aa 
follows: 

324 By Mr. Leighton: 

My full name is Marietta Taskar; just now I am in the Deaconess 
Home, acting superintendent; we have six deaconesses. They go 
out among the poor. Several of them are parish deaconesses and 
work in the churches with the pastors. (After examination of com¬ 
plainant's bill.) I know Mrs. Huntley, not intimately; I know Mrs. 
Tilton, I have known her a good many years; I know Miss Fague, 
and I know Mrs. La Fetra, the others I do not know. I knew Mrs. 
Alice D. Magaw in her lifetime, but not so very intimately. I knew 
her in the church, and I used to call upon her frequently in that 
way. That was my acquaintance, by calling upon her as a member 
of her church societies. My calls might have averaged once in two 
months. I think the last time I saw her was about a week before 
her death; I saw her perhaps two or three times in the months of 
February and May. 1 do not know that I can remember how many 
times I saw her, but I saw her occasionally during the spring, the 
spring before her death. Quite a number of times I used to take 
lunch with her and stav perhaps for two or three hours. The lunch 
was usuallv in her room; I am speaking of that spring before she 
left us, when she was not really able to go down regularly to her 
meals. She always was very anxious for me to come to lunch and 
take it with her in her room. That pleased her very much. She 
ate all right. Of course she could not see very well, but there was 
nothing repulsive or offensive in her manner of eating. During the 
last of mv visits 1 do not think she was any different in that re¬ 
gard from what she had been at previous times when I saw 

325 her, and what change there was, was due to her defective 
vision. We used to talk about our church matters some. She 

was interested in her missionary societies. I was in the Home Mis¬ 
sionary Society, and she was interested in that, and especially so 
when we were getting up our barrels for our frontier ministers. 
That seemed to appeal to her as much as anything we could talk 
about, and she always wanted to contribute something on those oc¬ 
casions Our conversation was' not entirely confined to that sub¬ 
ject* it was general conversation, I think. I was with her in social 
gatherings or religious gatherings in meetings a great many times, 
but not during the last few months of her life, not after she was 
unable to go out. I do not know as T can remember the last time 
1 was present. T was with her two or three times at the communion 
service which she had in her room, that was the last year of her life; 
T should think it was in the winter or perhaps in thesprmg^D^ 
Bristol administered the service. Once it was in Mrs. La Fetra s 
parlor, and once or twice it was in Mrs. Magaw s room. I experi¬ 
enced difficult in conversing with Mrs. Magaw; I did on account 
of her speech. ‘ She could not control her speech entirely. She could 
not bring out the words she wanted to always. That troubled her. 
T think That continued a year or two. She was troubled about con¬ 
versing on that account; she was conscious herself of her trouble; it 
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wfLTr ph> iT Ca k in 5 r r‘ y - Sl "; could not K e ‘ ‘he words she 
wished to speak. She fully comprehended that, and she would say, 

Oh, why can’t I tell what I want to?” Her failure to select 'a 

" or<l wanted to use seemed to annoy her. I think she 

• £ "as uniformly the same in that regard, as to the control of 

, !'» S, '°T Ihe ln ’; t ve » r ,,f her life. She was about the same 

on the different times when I saw her; I did not discover any par¬ 
ticular change. I do not. know anything about the execution of 

il* l, |! 1 !i' ,s . 1,1 controversy, nor anything about the execution 
of the codicil to her will. She never said anything special to me in 
respect to business affairs, any business matters; sdie never said 
anything s|>ecial to me about Miss Fague; she was fond of Miss 
Hague, and expressed her fondness, but nothing more than that 
She never spoke to me about making provision for her in her will 
to operate after her death. From what I saw of her and mv inter¬ 
course with her. I should think she was capable of making a valid 
deed or contract, m my judgment; her mind seemed clear, although 
she could not express herself. Her mind seemed all right, as far as 

T ,.ffi U n fl, T ,vor - , ", hen. she was first taken ill, before she had this 
difficulty of speech I visited her. She was in bed. but she was like 
herself. She was very comfortable; she did not call herself reallv 
sick, but she was not quite right, and was advised bv a physician 
to keep in bed She said to me, “After I am gone. I want you to 
have my bed ” f said, “Well, if you want me to have anything 
you must make your will.” She said to me. “If you will draw up 
a paper I will sign it. but I never did it. She spoke to me about 
the bed once or twice and she said “The bed must be vours,” or “I 
want it to be yours after I am gone.” She told me she had given the 
desk to a young lady friend of hers. I do not know whether she 

mentioned the other things or not. They were some of the 
dz/ article- that went to the Deaconess Home/ There was a little 
. , bamboo bookcase sent there, and a little chair. I received 

the bed that she spoke of, after her death. 

Cross-examination. 

By Mr. McDivitt: 

1 would not knowingly misrepresent Mrs. Magaw’s condition for 
am flung, I do not. intend to do so here; and what I have stated, or 
that I will say, I intend it to be a real, honest, conscientious state¬ 
ment of my knowledge of Mrs. Magaw’s condition. I remember 
there was a gentleman called one ev-ning at the Deaconess Home 

T . < 'i ,t n ?L rt T°f niZe ?'°r U an< , 1 y C * 1 th , ink il be you, possibly.' 

I think the statements I made to you then were like that I have made 

this morning, were they not? I do not remember that I said that 
Mrs Magaw was old and feeble: she was old and feeble, there is no 
doubt about that. I do not think I discovered very much difference 
in her condition after she was ill. She seemed to be clear in her 
mmd always when I saw her. I knew her, as I said. I had visited 
her as a member of our church. I think I did know Mrs Magaw 
very well, and I communed with her, talked with her. and I under¬ 
stood her and she understood me. And I talked with her upon 
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subjects which seemed to be congenial to both of us. I do not think 
I called on her every month, but I think I called on her on an 
average perhaps of once a month. It was not always convenient all 
the time for me to call on her regularly every month. I do not 
know that there is any way to tell whether I called on her in 
328 February, immediately before her death. T do not recollect 
that there was a missionary meeting of the ladies in Feb¬ 
ruary at Mrs. La Fetra’s hotel, in the pa/lor. I remember that there 
was a meeting of ladies in Mrs. La Fetra’s hotel at which Mrs. Tilton 
gave a talk with a map showing llie islands of the sea and the sta¬ 
tions: I attended that meeting: 1 do not know when that meeting 
was; I could not tell the date; I should sav it was two years, at 
least, before Mrs. Magaw’s death. 1 do not remember who pre¬ 
sided at that meeting. I did not attend regularly, but I recollect 
that there was a meeting at which Mrs. Tilton gave a map talk. And 
that was two vears before Mrs. Magaw’s death. 

Q. It has been testified here that there was such a meeting in 
February before her death—which of course was about six months 
before her death—at which Mrs. Tilton gave a map talk about the 
islands of the sea. Do you remember that meeting at all? A. I 
recollect such a meeting, but I really cannot tell how long it was 
before Mrs. Magaw passed away. I think it was more than six 
months. T should think it would be a year before that. I really 
cannot tell however, T cannot tell the date. T attended one at 
which Mrs. Tilton gave a map talk, but T cannot tell the date, I 
cannot recollect. I cannot tell whether I was at the meeting in 
February 1907 or not. Mrs. Magaw was present at the one I am 
thinking of. I recollect; it seems to me it was before her sickness; 
she talked well at that time. T don’t recollect particularly whether 
she called the ladies by name. I think she was in her usual 
329 health at that time. I presume she spoke to me about the 
meeting and about the proceedings. She usually talked with 
me about the meetings, but nothing special; I do not recollect that 
she did. There was something interesting about the use of the 
map; I do not know whether she mentioned that at all I do not 
recollect. I do not remember whether I mentioned it to her. 
One of the difficulties she had was in being unable to call objects 
by their proper names and it was difficult for her to call ladies by 
their full names, and that condition persisted until her death. In 
my talks with her she used such words as “spirits,” “promise” and 
“trouble:” I think “promise” was the word she used the most. I 
do not recollect that I ever heard her use the word “Holy Ghost.” 
T do not recollect the sentences now, but I know that when she 
tried to talk with us “promise” was the word she usually used, when 
I heard her talk. And I think because of my familiarity and close 
knowledge of her that I was surely able to understand what she 
meant. I thought I did. In my endeavor to understand what she 
meant I did not use any special test; if I did not comprehend, I 
would not trouble her any by questioning her, I let it pa«s. I think 
that Mrs. La Fetra was able to understand her better than I wa«, 
because she was with her a great deal more. I think that those 



168 


ROBERT MACAW VS. AMELIA E. HUNTLEY ET At. 


a'jn’S.ts :r •„ "■*> " 

■a; 

a chop; she would take im .» k ee °* ° <) ^’ when she was eating 

» isfisS?rrj®? 1 :£2d 

*, as; «a? 

when it affected hermlditrona 1 stroke, and then it was 
affected her mind T <i; i . t e could not see. however, that it 
her hands or f«t Tdl °‘. "°,V Ce an - v in th4 use of 

eight or nine months afteXirfiXstroke* * 1 ) a t , str , oke nbout 
seven months of her life ate .in . ° ke ' during the last six ov 
ft was only this difficulty nf ' 'V' ^eem *° 10 sick very much. 
l.er more than any n J el<e ,,e troubling 

except for jus a very short iim! w ld "? Seeni sick ,0 '" e all, 
.Miss Fa-mo I do nL n i • ' bpfore she Passed away. I knew 

Fugue there night and day I'think thTv 6 0 {, effort to have Miss 
body there to take care of'her heel ^ h j! MrS ’ J,!lga ' v uccded soine- 
herself, she will, inC and ab,e ,0 ' vai « "fon 

down and out of her chair and to wolk li°" / OI J a “ r *° ffel U P and 
to wait upon her - you mav s nv it' “round. -She needed someone 

you wish to. Anyone wS *2 aJT t° was '. 10 » «ell if 

one to look out for her I know th ^ or "° 11 ^ necessitate some- 
have a nurse night and day hut she a " P T, P ' C ° f . her a ? e ^ "ot 
think she needcdonetowaitunon herTTh-'^y 0 have one an<1 1 

one, because she had eiven me „„ j *hink she was able to have 
the work that I do and I knen V S ° 0< i nl ?-*i- v tlT| ies, donations for 
She had told me i She i r °u her llfe ‘ hat she money. 

331 an income from a piel of ironertv"^'^" 6 ° f 9 uite 

cause of that «he e-ave a jLrt la '' i,s sold, and be- 
considered her a woman nf 1. , lo . l ? atlon to me for my work. T 
what estate she left It would ' antl ? means; I do not know now 
houses on B Street whi^h wereT^T "’ e learn ,ba ‘ (h c ‘hree 
up the largest part of her estate T d!d° n0, ‘» 1” ber i c0f,,cll > make 
estate was; I supposed she hid «?d k -T v how much her 

the supposition P I had I mentionedlh , 0 ‘ hab Tba ‘ " as 

firmity incident to age I thilk it wa LI - *1 bad a P b - Vsical m- 
her age would pre^nt her ent/re y y 1 '? P,de P t ,0 »*»• Perhaps 
I think perhaps it would- I mean that^ nn£r fr ?m her paralysis, 
incidents of her age. I said 11V , paralysis was one of the 

Fague. I cannot, tell you her words" T f< ? n<,nes s for Miss 
Miss Fague. but her manner nW , ex P^mg her fondness for 

fond of her, and the care that Mis- V" 1p,ed tb ?‘ sbe was ver >’ 
any one fond of another When i'1-jT S ' av, ‘ ber would make 
for Miss Fague. it might nothaae Ll ^ eX i" re ^ ed her fondness 

XtKer^ts^ e bad 7PboVo7dtrSS 

I had nothing. I said she gJC£kTime^fyo^ 


f 


4 


ROBERT MAG AW VS. AMELIA E. HUNTLEY ET AL. 


169 


lady ; it was Miss Carrie F. Wolflev, who is now employed in the 
Census Office; I did not know Miss Wolflev, 1 was not acquainted 
with her. Mrs. Magaw frequently spoke of her favorably; I think 
she said that Miss Wolflev called on her. When I got the bedstead 
which has been mentioned it was sent to me by Mrs. La Fetra. I 
do not know that 1 can give some conversations that I had with 
Mrs. Magaw within the last six or eight months of her 
33*2 life, giving her words as nearly as possible, and mine; I 
saw her a good many times within that period; I do not 
think I can recollect any talks with her. but l did have a good 
many talks with her; I recollect some things; 1 recollect we had 
a mutual friend—I do not think I can give you the words of the 
conversation, probably 1 cannot give you any of her words exactly 
as she spoke them. 1 do not recollect; T recollect the subject. Iler 
words did not make complete sentences, because she did not carry 
out the sentence, perhaps that is the reason I have difficulty in re¬ 
membering: I do not know but that is so; the only reason that I 
am unable to give any conversation, including some of the exact 
words of Mrs. Magaw, within a period of eight months prior to her 
death, was that she could not speak the words that she wanted. She 
seemed to comprehend fully what we said to her. but she could not 
reply in the words she wanted to use, and that is the reason for 
my inability to tell you her own words. 

Q. If you had read to her any kind of a letter, was there any 
way in which you could determine certainly that she understood 
just what was read to her, except that she assented ffi it? A. Tf you 
will allow me to say, that was my thought in regard to it. She 
would assent to anything she was favorable to, and if she w T as not 
she w T ould dissent. 

Q. And that belief on vour part comes from your long association 
with her and communion wfith her, and because you believed that 
you understood her? A. Yes, sir, I do. 

333 Redirect examination. 

Bv Mr. Leighton: 

I do not recollect whether I attended more than one of Mrs. 
Tilton’s missionary talks in the parlor, I recollect of being there, 
1 think it was at the first one she gave, but I was not able to go 
regularly, so that I do not know that I attended more than one. 
T do not recollect what time that was, it may have been February, 
so far as I know. At the meeting I did attend Mrs. Magaw was 
there ; I do not think, Dr. La Fetra, missionary from South America, 
was there at that meeting, I do not recollect that. I have spoken of 
the difficulty in my examination, of remembering the exact w T ords 
of Mrs. Magaw, I "do not believe I could recollect the exact w^ords 
of anybody with whom I had a conversation eight months or a 
year ago. " I do not believe I could recollect anything special. T 
know the subject matter of my conversations with Mrs. Magaw; 
I do not recollect any of the subjects that w^e conversed upon so 
that 1 could state anything. The most that I think of is in regard 
to Mrs. Emory’s death. At the time she died, Mrs. Magaw was very 
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By Mr. Leighton: 

Street l \f,S,t I)l i L V Cl|stis ; J , r ^ itle al 110 east Capitol 
oiiip Tivw.li 1 1 e ,e< -" on « a S e< l 1,1 the practice of n'edi- 

J . >r V; S or ,non “ "'ashington City. 1 graduated 
ioim the Medical Department of what is now GeoV-e wtl nl 

e ^oTp dCVh;:;' n 'V n 0 Or r t,,ic ‘ ,r Ha **nemam, Medical (£! 

«r 1 fi L • 1 «> <“haraeter of my practice has been mostly 

itewKte I i&vc aw 

ICO- n't *Y- 21 '"- '} vo , : ,r ,hrec ,illles previous to her illness of 
i lt'li /'T I 1 "" |irobal>ly a year back, was troubled with an irri- 

that That f ° I l '" 1 k T V . ,hil , t • vou co *"" sll .v anything more about 
that That l>enod which developed the aphasic condition was ore 

*eded by about three days I think, of that same irritable heart con¬ 
dition. and during one night she developed the aphasia. The .pha¬ 
sic condition entirely relieved the heart condition. The sudden 

''"f " , ,' r e a, ', la e lc eon ‘!' ,Kin " 1,s somewhat of a shock to her 
s. stem and affected her quickness of comprehension, but she became 

afterwards much better, nearly all her symptoms, disannear- 
° mg- e.^eeptiiig the slight aphasic condition. Aphasia^* an 
inability to express thought in her condition bv words 
Aphasia is somewhat of a general term. There are several varieties 
y.’ • " a * amnesic aphasia, the inability to express ideas in¬ 

telligently. on account of loss of memory of words. The cause of 
it was clearly an embolus proceeding from the heart and lodging in 
a vessel of the brain that supplied the speech area, as made cTear bv 
the fact that the production of the aphasia relieved the irritable 
condition of the heart. T can only judge that there was some clot 
formed there, and that the breaking away of that clot or a portion of 
it. passing to the brain, produced the aphasia. I did fill out the 
death certificate as required by the Statute here; I had forgot!',? 
"hat T >aid. thrombosis is not the proper word, I should have said 
embolism. The difference between the two is that the clotting bodv 
m the case of thrombosis is formed on the site of the lesion and iii 
embolism ,t ,s carried to the site of the lesion, over the other portions 

b m » e o?Tb " f 7 ar ° S bstant,allv ,he ?ame "'mg- exeep inoThe 

time of the formation. Hers came suddenly. There is no doubt 



ROBERT MAGAW VS. AMELIA E. HUNTLEY ET AL. 


171 


in my mind that in her case 11 10 clot from the heart parsed in the 
currents of the blood to the brain and was lodged there. I say the 
immediate cause of her death, in this certificate, is edema of the 
lungs and general exhaustion, a difficulty of breathing and some 
little evidence of effusion; and of course her age and general condi¬ 
tion account lor the general exhaustion of the system. Her condi¬ 
tion improved to the extent that physically sin* was in very good 
condition, and her mentality was good. it. was never bad excepting 
two or three days, the few days that were required to get 
33(> over the shock, after which mentality was good. She under¬ 
stood perfectly, and it was very evident that she knew her 
own mind pretty well, hut she could not express her ideas fullv. 
Generally I could understand what she was talking about and at 
times she would speak quite intelligently on subjects immediately 
concerning her. She could not carry on an abstract conversation. 
She was very much worried that she could not talk to vi-itors, cx- 
cepting in regard to things that were immediately about her; she 
could not express her thoughts otherwise; In May of the last year 
of her life her condition was good, physically and mentally. 1 
have not got my record for February, but as I remember it the condi¬ 
tion was good, as T remember mv memorandum. Iter power of 
expressing her thoughts during those months was good as compared 
with other months and as I say there were times when she could 
talk very clearly, with a little embarrassment, in regard, as T sav 
to things right about her, things that she was familiar with. She 
talked with me in respect to her business affairs or matters, she 
talked with me several times, three or four times, about her difii- 
eulty in collecting rent. That was after her sickness; she was much 
troubled about the conduct of her agent at that time. She spoke to 
me several times about that; I presume I knew then the name of the 
agent, but I did not know the person, and so 1 do not remember the 
name. Yes, sir. that is the name Mr. Banes; she never talked to 
me about anything else, apart from her will. I knew her will had 
been made from her general talk, and at one time she became anx¬ 
ious about some provision for Miss Fague, and made it very 
337 clear that she wanted to make provision for her, so that she 
would be provided for during her life, and was anxious only, 
seemingly, as to how she could do it without disturbing that will, 
without writing a new will entirely. I cannot give you (he date 
when this conversation with her took place, but it was after her trou¬ 
ble. I would not like to say it was during the year of her last ill¬ 


ness, because T do not remember with certain distinctness. When 
I was looking over my books, and judging of her general condition 
at the time of the date of that codicil, which appeared in the paper, 
her condition then was excellent. I did not know certainlv that she 
made her codicil to her will until I saw it published in the paper. 
T think I saw in the paper the deed that is the subject of this con¬ 
troversy—an account of that. I knew of the deed. Whether X 
knew it from her or whether I saw it in the paper, T do not remem¬ 
ber. And T made an examination at the time T saw it of my book; 
T saw then that her condition was excellent, physically and men¬ 
tally. I went to see her not oftener than I thought it was nece^- 
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!h!?t'i ! 'm " ol r'; u , a ; “ ften a® '*>« sometimes expressed the wish 
llmt I would, and I left her at times with the confidence that if she 

did get m any worse condition she would very soon send for ,„e 
When she was relieved of whatever condition'carried me there I 
discontinued my visits, generally until she sent for me \nh^ii 
may exist with no disturbance of mentality, and most generallv d e 
nentalny ,s very slightly disturbed. In her ease, excem nc during 
Sh ° rt /r 1 '"” 1 f ''“'VC spoken of, as the result of shirk from he 
Vis S,0 l > l ,i| fic of the circulation in that portion of he 

1 ' V ""' ,u ' llllv »-a* Rood. She understood what was 

••;»<» to her. and she knew what she wanted. 81ie was very 
decided in her opinions at times, and her onlv diflicultv was licit 
! ,c "o' express dearly her thoughts, losing Wnls for™ 

& ls - 'I’d was her condition in May 1907; He mind was S; 
onlv on ' defect no. due to the formation of a cataract; there was 

sSit v ltd 0 ! "l 10 ^ " a m Vfry l"'o'iounced, I think the other was 
u-.r s,1 o could not read when it was at its worst.. That 

fn it t 1 " f, ’ , '" i '" on - i "" 1 f or some time it troubled her to read, 
it- de\clopment I suppose she could liardlv read at all I do not 

erallv read T 1"' -‘""o 1 '' ;lllili,v to r cad; I knew she was gen- 
erallx rea.l to during the last year or two; but her sight at a dis- 

heT n' '•“!* sh ° < ' 0 1 " ,,, distinguish objects and get aroun.l 
ffe, a "o, e '' v, . sl °" "’** l-eWer at long range than a. short; she 

who was a ei’eratioii for cataract, Mis.s Fague was an attendant 
who was assiduous, efficient and sympathetic. She was all to Mrs 
• fagaw that anybody could be in that position. I think she spoke 

oil T°did“r o! l’"' beforo “ lle l '.id made the codi- 

iLt 11 ! '! f"" 1 keen made actually. I first learned 

at she had added a codicil to her M ill when it'was published in 

t knew tha't h 1Uen ' *° '•"' r , 1 knevv ,hat > he contemplated 

rtv \ i F was anxious as to how she could secure that prop- 
ert> o Miss Fague: but beyond that I did not know that it was 
actually done. T learned in those ways, in those conversations about 
ooo ' • , ,,t 7 e PO^essed those three houses. T did not know cer¬ 
tainly of anything more, excepting that I supposed she had 
other property; but those three houses were the onlv property 
T knew certainly of. She spoke with me on religious suijeeTsc^ 

rknewThat «h ' th , Pm - T 'T relations *° ihe church, and 
w-imld t n h hl " ai an , extremelv devout person, one who alwavs 
wanted the Bible read to her. T remember on one occasion for 

some reason or other. Miss Fague. her attendant was not there ami 
he regret ed ,t on that account, and I read a chapter or two mvself 
to her ^ ’c spoke to me m respect to the missionary work that was 
bemg done by the church. She was very much interested in Mb- 
sionan vork. and verv much devoted to her church. Mrs Magaw 
was bright intellectually, and very decided in her opinions She 
might bo very easily influenced in the direction she wanted to go 
r have seen her very impatient when anyone undertook to lead her 

Q- T vo " read the hypothetical question that was 

propounded by counsel for the complainant to Dr. Wilfred M. Bar- 
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ton, and I ask you to state whether or not you have done so? A. I 

read it hastily as I started down here. 

Q. I will hand you his evidence, and ask you to read it care¬ 
fully to yourself. (Handing a bundle of testimony to the witness, 
who examined same). State whether or not the facts stated in that 
hypothetical question correctly represent the mental and physical 
condition of Mrs. Magaw? A. They do not. Inasmuch as they 
do not accurately represent her condition, any answer that I might 
give to the question would simply confuse the case and give 
340 vou no light upon it whatever. Things are assumed there 
which did not exist, a general condition given which does 
not suit her case. After the death of Mrs. Magaw, an attorney— 

I do not remember the name, called to see me once, and I think 
afterwards I had a letter from him. I cannot find that letter, though, 
and do not think there was anything particular in it. I do not re¬ 
member distinctly whether it was Mr. McDivitt. 

Mr. McDivitt: It was not I, I never saw you before this morn- 

ing. 

The Witness: I hardly thought it was. The attorney called to 
see me and I think I had a letter from him afterwards, although 
I will not be positive, because I cannot find the letter. I wrote a 
letter myself to the attorney, whoever it was, that called to see me, 

I suppose. I do not remember the name. It was the attorney for 
the complainant, at any rate. He represented himself to be, I do 
not know his name. He was from Brooklyn, and my letter was 
sent to Brooklyn. I did not preserve a copy of the letter which 1 

mailed. 

Cross-examination. 

By Mr. McDivitt : 

It may be that dementia sometimes is accompanied by aphasia. 
It sometimes happens in a general affection of the brain. I did not 
come here at the request of Mrs. La Fetra to-day; she did not ask 
me to come today. I have not talked with Mrs. La Fetra about this 
case. I met her once on the cars and simply remarked that 
341 I was surprised that there was any contest of the Will. We 
passed a few sentences while I was riding in the car with her. 
1 have never spoken to her in regard to it. Mr. Leighton a.>ked me 
to come here to testify. I know Mr. Leighton very well, and have 
known him for many years. I know Mrs. La Fetra very well I am 
a member of the Metropolitan Presbyterian Church. 1 have known 
Mr« La Fetra for many years. I knew at one time that Mrs. 
Magaw’s son, Van Brunt, wanted to have a guardian appointed for 
Mr? Magaw And I said that I would not testify at that time that 
she was incompetent, I treated Mrs. Magaw during the last two 
vears of her life as if she was not affected in the slightest by 
dementia' there was no dementia. I would not like to say that I 
came here with the idea in my mind of making it clear that there 
was no dementia in Mrs. Magaw at all ; I came here to give niy testi- 
monv I came here with the idea of testifying that Mrs. Magaw 
was not demented at all, if I was asked the question. There is no 
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doubt in my mind that there was no dementia; neither senile 
dementia or any other kind. If I could explain about when Mr. 
Magaw wanted a guardian, I could clear that up. I am anxious 
^ ^^ ^ ^^3 in tin s case. I am not anxious to give 

any more testimony than you are asking for. I am not willing 
to answer your questions exactly as you put them if a categorical 
answer should be the means of confusing what mv own mind is in 
regard to the matter. If it is possible for me to give an answer to 
the question asked categorically, I do not know whether I am will¬ 
ing to do it without further explanation. 

Mr. Leighton : I beg to state, for the record, that my in- 
structions, to the witness are that if he desires to make anv 
explanation, after he has answered Mr. McDivitt’s questions, 
he has the right and privilege to do it. 

The Witness: 1 will explain that about Mr. Magaw when I have 
the opportunity. 


Bv Mr. McDivitt: 

I do not think there is any danger of my becoming confused by 
any question that you might ask me. My only fear is that a cate¬ 
gorical answer might convey a wrong impression as to my real 
opinion. These categorical questions and categorical answers do not 
always tell the truth, simply because they do not give you the oppor¬ 
tunity of expressing what your real thought is. I am able to say 
afiirmatively or negatively whether or not Mrs. Magaw was suffer¬ 
ing from any kind of dementia. She was not. 

Q. Do physicians possess any secret or unusual means of discov¬ 
ering whether a person is demented, that ordinary persons do not 
possess? A. Yes, if it is a- 

Q. Can you answer that, yes or no? I ask you whether they do 
possess any secret or unusual means? A. Well, I should be tempted 
to say no. with an explanation. I cannot answer it safely or truly 
without an explanation. The tests used by physicians to determine 
dementia are simply an observation of the patient's appearance, 
speech the intelligence that is manifested in answering questions, 
their comprehension of the significance of things immediately 
around them. When 1 say, the comprehension of things around 
them, I call that a test; if you were to examine a person with 
M4d regard to mentality, there are no such tests as physical tests; 

there are no physical tests. You could hardly call them 
physical tests for the purpose of determining whether the patient 
comprehends things around him, you can ask questions of them, and 
judge by the character of the answers. If they are unable to answer 
it is a pretty fair evidence that there is a lack of mentality. In the 
case of being unable to answer at all it might be a case of paralysis 
of the organs of speech, paralysis of the tongue or larynx. Assum¬ 
ing that there was no such paralysis of the tongue and vocal organs, 
if the patient was unable to reply to my questions, that would indi¬ 
cate a disturbance of mentality. There might be this aphasic con¬ 
dition. which would prevent their expressing themselves clearly. The 
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thought may be clear in their own minds, but they cannot express 
it perfectly, through lack of memory of words. 

Q* Then jf ft person is affected with partial aphasia, from any 
cause, it is imj>ossible to test by her replies to questions whether 
she is demented or not, is that so? A. By talking with her. 

Q. Will you answer this question? Try to fix your mind on this 
question. 

Mr. Leighton : Answer it in your own way. Doctor. 

The Witness: What was that question? 

(The last preceding question was repeated by the stenographer.) 
By Mr. McDivitt: 

Q. Do you understand that question, Doctor? A. Yes, sir, 

344 but I would not answer it without opportunity for some ex¬ 
planation. 

Q. I will ask you another question. You have stated that one of 
the tests applied by physicians to determine whether a patient is suf¬ 
fering from dementia or not is to ask the patient questions and to 
determine it by the character of the patient’s replies. Is it not a 
fact that when the patient is affected by partial aphasia that it is 
impossible to rely upon those tests? A. I would say- 

Q. Is it not impossible to rely upon this test under those condi¬ 
tions? A. I would say no. 

Q. What is dementia? A. Put in the plainest terms dementia 
is a disturbance of mentality. A person who is demented is no* 
in his right mind, he is not capable of safely attending to his busi¬ 
ness affairs. 

Q. Mrs. Magaw in 1905, suffered a slight stroke of paralysis, did 
she not? A. Answering catagorically I should say that Mrs. Magaw 
in 1905, did not suffer a slight stroke of paralysis. It is a fact that 
when Mrs. Magaw was first stricken that it was caused by an embolus 
passing from the heart to one of the vessels of the brain, and caus¬ 
ing a stoppage, and thereby cutting off the supply of blood from cer¬ 
tain areas of the brain. There was no positive paralysis as the result 
of that; there was, you might say, a very slight paralysis. I did not 
call it paralysis at all. There might have been a little less freedom 
in the use of the right arm than the left. Those about her 

345 had the impression that she was partially paralyzed. I did not 
think so. She did not have another stroke in 1908. I 

attended her in April, 1906. 1 attended her to the time of her 

death. 

Q. Miss Fague has testified here that in 1908, I think she said, 
Mrs. Magaw was found one morning in bed, before she arose, with 
her face decidedly drawn to one side, and that some white substance 
like a cord was in her mouth, and that Miss Fague removed it, and 
that Mrs. Magaw was quite sick at that time. Do you remember 
that occasion? A. I presume that I remember it, although I do not 
remember anything about that cord, and about that particular con¬ 
dition. I do not remember that her face was drawn to one side then; 
I think I saw her the next morning; I know whether T saw 
her or not, I am positive I did. I do not remember whether it was 
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* fr£i isntess, ,L r r - sarAy; 

little depression at times I PY -iminn 1 1 *** e are a object to 

to satisfy me that there' wi noTal ^alS SUl “y 

^as made by simply moving thp limi ^ ♦ ?• * ^ examination 

moving them sufficiently to%how tn tr * vl . n S to niove the limbs, 
paralysis. I looked at her hand ^ mmd *“» ‘¥ re was no 

Fa ^ niake some renS to Ae e^TthitVr- \, thi " k 
346 P”* 1 ? ™» conditio,i tlum I did J «£°T'i,7 l h«f'' t£ P ' 

.1 ™»ii-Sta 

to suffer from p ?al 4 hev wpro J ’ th ° Ug ' lt slle was likely 
off bv a stroke of Lralv^ \l «Pect.ng her to be carried 

s j '^d^s~r?rr- 

amination of Mrs. Ma^aw T u-nnU ,,‘-J; ? n a11 oi my ex- 
calling my attention to these thine- and*! . llie narse sai(1 « as 

»'»*, •',« colic.V .Itonta- S “T “ 

«£zsi £3Prta? *- s,siHS 

or anyp'hysiciMto emerlai'n‘h' I'thoimht' it^ "‘'T''' | f ° ! ' 
have been a natural sequence; i tho^hf^ t onu ', "if 
It would have been a very natural ter.nTm tk>n of heV life ' nm V 
so because of her age. and the existence of this anhnl 1 T'^ 1 ' 
which is a condition affecting quite a loealitv in'tin. V loll< l l0 . n : 

n,n.ol,.,n o lie, trouble. Thi, ontboli,,,, , , . , , ; 

sssssr fs r ! 

.ne lead up for the purpose of preparing tnvself to te<tifv in tbi • 
proceeding. I have looked over some general literature t V 
read Dr. Goodnow s book, and I have rerd one or two others a littV 
m them just enough to call my attention to the names which T 
cannot remember, and do not remember now. I am sure ’tha AfJ 
Magaw had no dementia and I was sure at the ti,n„ J 

sick, during the last two years of her life h he waa 
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.» JS C r ,5^S , „ , o h '3it d i,! A ' 1 - ■» ■» 

tiw ° U ac * e( ^ u P° n the assumption in all your treatment of her 

SefuUv re aXnn 0 , A ' Yes sir ' 1 did not at^y time 

caretull} and conscientiously from a medical standpoint annlv all 

* es ‘ s ‘o determine whether Mr,. Magaw w^in anvwav 

vSation by an d d e, oh^r a ' r* appUed no , s P ecial **£. My general com 
\ersation and observation convinced me, without going into anv 

'/t! tests ’ ", h,ch .'yen 1 ' 3 Slm ply have been confusing fo a person 
Jjf* , a S® and condition. I have no unusual or cryptic or secret 
method of determining whether a person is affected by dementia, 
which an ordinary person has not. I think a person of 
■>48 general intelligence, without being trained as a physician, 
could determine whether there was dementia or not by the 

ttf.W ° f t anSW T t0 , 'J Uestiolls > b - v callin § attention to par¬ 
ticular objects and seeking to ascertain their names and uses, etc. 

There is no physical test that I am aware of. It is a matter of 
general intelligence on the part of the examiner. A layman of 
equal intelligence to myself could determine whether a person was 
demented or not as well as I could. P 

Q - fl D °y°, u ‘hink that a woman eighty years of age, suffering from 
th® eft ® ct of an embolism in her brain, in the vessels of her brain 
and who could not recognize her own son, whom she had known 
very well and had seen frequently before the embolism existed was 
m her right mind? A. If you take it just at that moment, it was 
an inability; it was not a dementia; not a general disease of the brain. 

I hat condition might speedily pass away and leave her mentality 
unimpaired. J 

Q. Do you think that a woman eighty years of age, who had 
suftered an attack of slight paralysis and aphasia, following an em¬ 
bolism in the vessels of the brain, and who thereafter during her 
lifetime was unable to recognize her own son. with whom she had 
previously been very familiar, and friendly, was in her right mind? 

A. That was not tne case with her. 

Q, I know it. I am asking you whether you would say, in answer 
to that question, that she was in her right mind? 

Mr. Leighton : The question is objected to as not proper exami¬ 
nation, and as not correctly representing the condition of Mrs. Magaw 
at the time this deed was written. 

349 By Mr. McDivitt: 

Q. Do you understand the question? A. Yes, and my answer 
is that it is not evidence of such a disease of the brain as would 
preclude a rapid restoration of the power of recognition. In this 
case there was that early removal of that trouble. 

Q. You are plainly repeating what you understand Mrs. Magaw 
to have been. I am not asking you about Mrs. Magaw. I am asking 
you whether such a person as I have described would be, in your 
opinion, considered in her right mind, or not? A. Supposing that 
to be the ca-e continuously, for the time that Mrs. Magaw was sick 

12—2109a 
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S °" IC m 1 °. ,1 . ths > 1 would .-ay no. This liean irritability 1 

Si,? "rui'i,! 1 ,',’," here 1 ,e V ulse ' vas , ra P id - weak and i n ‘er- 

mttent. It did not have any medical name, that is the best generally 
recognized medical name—just an irritable heart. There was no 
organic disease I have no doubt but what there was a clot pressing 
somewhere in the region of the heart, that caused it. That was mv 
opinion, and substantiated by the history of the case. With a quali¬ 
fication i can say 1 did consider Mrs. Magaiv a pretty sick woman 
during the last two years of her life. Her age and thi aphasic con¬ 
dition made her general condition critical, but at times she was in 
good health otherwise ller general condition was good, and 1 
could hardly say that I considered her a sick woman in the sense 
that a person with pneumonia ior instance, would be very sick She 
was not free from the infirmities of age, and the aphasic eon- 
Hit ion. rhat is the result of the embolism. The embolism 
remained during the rest of her life in a slight degree. 1 
think that the area which was at first occluded by the embolus was 
later supplied by the blood in a measure because her aphasia became 
\ery much improved. There must have been an absorption of the 
clot or a compensative blood supply. There is a tendency where an 
artery is occluded, for the system to carry blood by other vessels to 
supply the deficiency occasioned by the occlusion of that vessel 
.Sometimes there is a compensation from the other side of the brain 
\\e have two brains practically, and sometimes where the left is 

attected—which is probably almost certainly the case with her_ 

the lobe of the right brain becomes educated, as it were, to supplv 
the deficiency ot the left. I have dissected several brains, I do not 
know how many; it has been some time ago when I was in college* 

. ha\e seen others opened, but 1 have not done the work mvself 
"ince then. It is a fact that the effect of embolism and thrombosis 
upon the brain are substantially the same. One is a sudden and 
the other is a gradual occlusion. 

Q. And is that the reason that you certified the primary cau«e of 
Mrs. Magaw’s death was cereb-al thrombosis? A. I said thrombosis 
m Mrs. Magaw’s death certificate just simply because I mistook the 
word at the time. I do not know just what the circumstances were 
when I drew that. I think I was in a hurry at the house. Aphasia 
of old age sometimes troubles me a little; I sometimes miss a word 
This aphasia that I am troubled with, the aphasia of old age is not 
continuous. 1 am very seldom troubled with it. It is a fact 
3ol that there are numerous kinds of aphasia. 

Q. Is it not a fact that some people who are reallv de¬ 
mented are troubled with aphasia? A. It is not aphasia proper in 
that case. It is because they are lacking the power of comprehension 
of the meaning of words. The aphasia exhibits itself by a diffi¬ 
culty in the use of words. In a proper definition of aphasia, it is an 
affection of the speech and inability to use proper words. There i< 
no diagnosis of heart disease which produce troubles in the brain 
excepting that a beaut disease may impair the circulation of the blood 
in the brain generally, and that that may impair the circulation in 
the system generally. Embolism and thrombosis may occur at any 
age, though more commonly they occur in advanced age. Throni- 
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lUs S ’diffienI l / < to Sa tin' Va f a 0 ™ apt to be developed at an advanced age 

holism* are caused genenlSv^^of 0811 ? 8 i° f , embolism? A. Em- 
blood in which the fibrin entirely, by a condition of the 

or only predisposing cause of emboli?! ' ab j*" dan ‘-. tha * is the main 
thrombosis are the * T 1 1 i i The predisposing causes of 

between a case of emboli J? both b j°°, d clota - I differentiate 

the fact that^ihromfist "ore if it!P? bab >y by 

,,etect tresr fer 

The effect is°very *Z£iZi veJy Tb7*i st^llT’ 

IS the apoplexy from the rupture of a blood vessel-there kVIn 

.‘S-J'-y, , I . bave described the difference between them_it is all 

blood, but it is the serum of the brain which escapes from its ™™! 
cavity and pours into some portion of the hrnin TW<x * Proper 

are the only things which cUTnlpoplex""I do Z r?memb^ 
from what the word apoplexy is derived I„ my even*da^lffeh 
means simply an affection of the brain, arising froni pressure 
through rupture of a vessel or the overflowing of lvmph of the bSin 
producing pressure upon the brain substance, resulting in pardvsis 

bAt-° mC jv* ° f f he , b< ! dy ’ and 1 sa >' ‘hat an embolism or a throm¬ 
botic condition of the brain does not produce an apoplexy excepting 

*^nb' er> - S ,gh * d ® gree ’ and P e “ding upon the extent of the occlusion 8 
-Aphasia is sometimes accompanied by a slight paralysis in cases of 

occlusion of blood m the speech centres of the brain/ The occlusion 
o-o ,S *> debilitating m its effects that in severe cases it would 
not cau>e an apoplexy. It is a fact that very many people 
have suffered from the effects of an embolus pissing from the 
heart to the vessels of the brain, and have been struck down im- 
nnwmscious. I think that mav be so. I would not 
call that apoplexy. The prognosis of embolism is good and I would 
say the same as to the prognosis of thrombosis, but not so decidedly • 
thrombosis occurs slowly; it is a gradual formation. ’ 

Q. What occurs to the temperature in thrombosis? A I cannot, 
answer. 

Q. You mean the same way as before, that that is a detail upon 
which you are not posted? A. Yes, sir. It may be some time in a 
case of thrombosis before an improvement is marked, a much longer 
time than in an embolism. In embolism there is always hope of a 
favorable issue, but of course the continuance for a long time reduces 
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the probability of recovery Whether the condition of the patient 
a.- 1 cxi> rax, tlircc months after the embolism occurs, is likelv to 
continue -that is whether the patient is likely to get worse or better 

now r Th ° t m x> lsl " ,le l ,0ll<ls entirely upon the recuperative 
po«er of the patient; you cannot tell. I would say the same thing 

in regal<1 to thrombosis; so that if a patient had a strong recuperative 
power, his condition after three months from the time of the oecur- 
renee of the embolism might be much improved. The fact is that 
at first it is impossible to tell wlmt the improvement will be’ and 
sometimes m thrombosis and embolism, both, the improvement is 
o-, \ er ' nntrked m a lew days or weeks. After a month or two 

•h>4 the condition is not stationary, but there is not as great 

probability ot a rapid recovery. The improvement still con- 
inues, I mean to say that a |>erson of strong recuperative power 
would show a great improvement: that applies to both embolism 
and thrombosis. In some diseases the aphasia is complete of course, 
the brain may be diseased m those centers. In some eases the aphasia 
rapidly passes away so that within a few weeks or a few months a 
person s speech is entirely restored. As a rule, wherever aphasia 
occurs there is a tendency to improve and when the improvement 
takes place the patient recovers his nromal powers of speech If a 
person is an Englishman, and is troubled with aphasia so that he is 
unable to talk, when he recovers his powers of speech he talks 
English again, and not German. If he talked in German, it would 
he an abnormal condition that does not depend upon aphasia. 

Q. If a person has been troubled with aphasia and slightlv re¬ 
covered his power of speech, hut was unable to use his words in 
sensible connection, would you sav that that indicated the full mental 
j>owers A. It may exist with full mental powers, because aphasia 
is simply the result of a lesion in that circumscribed portion of the 
hrain and does not. involve general intelligence, ordinarv intelligence. 

“• And the fact that when a person recovers, or partially re¬ 
covers, from the aphasie condition, that he uses words without 
sensible connection does not indicate that the mental powers are 
.... affected? A. t es. sir. it does not necessarilv if it is a true 

355 aphasia, or if it is the result of a local lesion. A condition of 

general brain disease may affect those centers of course In 
that ease the aphasia would be the result rather of the general brain 
disease, rather than the aphasie condition being the result of local 
lesion simply. 1 have not made a study of brain diseases. When 
this embolism occurred in Mrs. Magaw; I knew that it was a brain 
disease; I knew the trouble was in the brain and I did not call in 
any other physician to consult with me regarding her condition at 
the time Mv son saw her once or twice with me. for the satis¬ 
faction of those who were in the house. My son is not a specialist 

saltation <1lSOaS< “ S ' T d,<1 not onl1 in an .v other physician in con- 

Q. In view ol the fact, that the question of whether the aphasia 
of Mrs Magaw would indicate dementia, would depend upon the 
cause of the aphasia, and in view of the fact that you have not made 
a study of brain desenses. why did you not call in some one who was 
familiar with that branch of medicine? A. For the simple reason 
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i» a Me f £,Mrtl!! tdy ?Ur ° ,,!i ,0 t }} e , cause of the aphasia, and that 
' * | ‘n row a Py neater light upon the subject, or treat it 

more successfully, or know more of the treatment. There was no 

wwe^aboutVer ^ '* had bee " f ° r the “^faction of those who 

^ sfunctimes this aphasia is caused by a demented condi¬ 
tion ol the brain or of the person. A. A general dementia may 
cause aphasia. It would not be really a true aphasia, ft 
b uoul, ‘ be » pncral lack of intelligence in regard to the mean- 

local trouble "°™ s ' * ,s ,lot 11 ,ruc aphasia; a general and not a 

. Q - you were not a specialist in brain diseases or not hav- 

mg made a speei-1 study of brain diseases, of course vou were not 
able surely to tell whether this aphasia was caused by a local trouble 
or whether it was a general brain disease, were you? A. Mv mind 
>\as perfectly clear in that matter, because there were circumstances 
tnat were almost certainly determined. 

Q. What were those circumstances? A. Simply this: That there 
was this irritable condition of the heart that was developed and con¬ 
tinued for about three days. Suddenly at night the aphasic condi¬ 
tion was developed to the entire relief of the heart. It almost nec¬ 
essarily determined that it was an embolism and that that embolism 
escaped from the vessels of the heart and was carried to the brain, 
lnat blood clot undoubtedly caused the irritation of the heart, and 
when it escaped from there and passed to the brain it relieved the 
heart. The condition was so marked that there was hardlv a possi¬ 
bility of mistaking it. 

Q. \V ill you explain why it was that you were so certain of the 
condition and the cause of Mrs. Magaw’s condition, when you have 
not studied brain diseases specially? A. Because I had studied 
brain diseases generally, and that condition is a very marked one in 
general medical education. You can trace out every vessel through 
which it would pass, that clot; and I have been able to give 
35/ you the names of every vessel that it w’ould pass through; 
and I think it was one of the questions in mv examination. 

Q. In college? A. Yes, sir. 

Q. Have you made a special study of the subject since vour col¬ 
lege days? A. No. 

Q. Is it not a fact that persistent aphasia, in nine times out of ten 
cases, is cereb-al softening? A. I would not say that it is so fre¬ 
quently the case, but cereb-al softening in the speech areas will pro¬ 
duce the aphasis. 

Q. Is not that what happened in Mrs. Magaw’s brain, in your 
opinion? A. No, in my opinion it did not. 

Q. In your opinion there was no cereb-al softening as the result 
of an embolism? A. No. 

Q. "What is cereb-al softening? A. It is a condition in which the 
gray matter of the brain loses its consistency and the fibrous matter 
of the brain is increased. You might sav it is more a hardening 
than a softening, but it is spoken of generally as a softening of the 
brain. It is a softening of the gray matter really. 
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J f t* 1 “*•! «*«*« h* « 

3o 8 lowed bv insanity’ A OhTes *r» ™ ,nd ; and 18 often f ol- 
aphasia is exceptional in .1 ‘ 18 5 f ? ct that Persistent 

in eases of hemorrhage’ I feel nretiv ^?rT ?" d t l , at ,l . ls . common 
general knowledge, from mv exnorie'nee ° j"’ 1 ' 1 ' 1<>so * hln 8 s fro "i 
having recently studied these things. my pract,ce > witho «t 

they a I re a very , rare. a<I " g0<,d manv cases of Thrombosis? A. No, 
are ven a rlre°" ^ “ R °' mI manv ca8es o{ embolism? A. No, they 

0 rAage? Ve X 0, Yw,^«ru < ^nDonlexv° ,, " Se o 0 '» a * 10 * > * e ' Xy * hem- 

apoplexvf ^ 1 ^ ^ JK a^ufi^ 5 5£ 

henSorJhage '° aP ° pl “ y Cau " d bv hemorrhage? A. To serus 

Q. And not to thrombosis or embolism? A No sir 
Jl is it not a fact that in cereb-al hemorrhage, if the person is 

° the nnt* a?1 f ° r l0SS ° f tjle P° wers speech, that generally 
orq 1 patient rapidly recovers the powers of speech or sets 

uorse. I mean the condition gets worse? A That would 
be true probably as to embolism. There is not the lener j 
disturbance of speech from apoplectic conditions. In «erus aixiDlexv 

K^XT” " *" « f "“ ««»ZZTStS 

JAS ,p '" h! A T '«• bu * **»« 

the Q nntiin, n '', t a ' V<? ". kn °" n medical fact ,hnt cereb-al hemorrhage 
the patient as a ni o recovers her powers of speech quickly? A 

A\ell. I \jould hardly say so, because I know as a rule it reauires 
severe'cases m 8 lght ° ases ’ an( ^ ^ may be S0lne months in more 

^hl" A y Th,v n i« v, h ".M e ,."“ V d ° r ~’ V " th ' lr P»" re •» 

time ISSVpgr* d ° Y “ b '" “ 

Q. Can you refer to any ease within your experience in cereb-al 
hemorrhage, where the aphasia persisted for two years after the 
hemorrhage occurred? A Yes, I have known cases where they have 
pelted for two years. It was not a true aphasia. It was the re¬ 
sult of loss of muscular power, the muscles of phonation either the 
larynx, the tongue, the lips or the mouth. ’ th ' 

Q. Is that the only case you can recall now? A. Those are the 
cases in which it may persist for a long time. 
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3b0 Q. But in other cases where the organs of speech are not 

affected, and the muscles- A. They are apt to get over 

it in a comparatively short time. It may persist, though, for a year 
or two, depending as 1 have said before, upon the recuperative 
power of the patient. 

Q. ^ ou said that in regard to embolism and thrombosis. A. Yes 


Q. You now say it in regard to cereb-al hemorrhage? A. Yes, in 
regard to cereh-al hemorrhage. Of course, it depends a great deal 
upon the condition of the patient. It must be removed by an ab¬ 
sorption of the fluid and in a strong active person that absorption 
is more rapid than in a weak emaciated person. 

Q. ould you sav it was an exceptional case of cereb-al hem¬ 
orrhage where the patient was affected with aphasia and did not 
recover rapidly the powers of speech, or else declined to death? A. 
Yes, I think that would be exceptional. 

Q. Then you mean to say that the general rule in cereb-al hem¬ 
orrhage is that, the aphasia passes away very quickly or the patient 
seriously declines in health? A. Yes sir. 

Q. Is that the rule in regard to thrombosis and embolism? A. 
Yes sir. 

Q. The same rule applies? A. Yes sir. 

Q. Then you want us to understand that Mrs. Magaw’s 

361 case of embolism was an exceptional case, and not within the 
rule? A. No, I would say that Mrs. Magaw’s case was not 

exceptional, and that she did not entirely rapidly recover from the 
aphasia w*as due to age. 

Q. The fact that she did not entirely rapidly recover from 

aphasia- A. Was due to her old age. If she had been a young, 

vigorous patient, I think it would have passed away in a very short 
time, that it would have been absorbed. 

Q. What would have been absorbed? A. The blood clot, wfliich 
occluded in the blood vessel and produced the aphasia. 

Q. Is it common for such clots to be absorbed? A. Yes sir. 

Q. Have you looked up any authority upon that subject? A. I 
have glanced over one or twn books. 

Q. Can you give me the name of any authority which says 
that the clot formed by an embolus will be absorbed? A. No; I 
cannot give you the names of the books, but I can tell you that they 
may be absorbed. Their effect may pass away, as I have said before, 
by the establishment of a collateral circulation. 

Q. That has nothing to do with the absorption of the clot. A. If 
you will confine it simply to the absorption of the clot. 

Q. Yes. Can you give me the name of any authority winch holds 
that such a clot in the blood vessel is ever absorbed? A. No. 

362 I cannot give you the names of the authorities. I know 
it from my general reading and information on the subject. 

Q. Will you bring me the name of some authority, at some other 
time? A. I think I can. Whether it wxmld be in answer to the 
question of whether a clot will be entirely absorbed or not, I will not 
say as to that. 
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Q. You do not know whether there are any authorities which 
say that the clot formed by an embolus in the "blood vessels of the 
brain is ever absorbed? A. I think that I can bring you the au¬ 
thorities. 

A. You are not sure about that? A. No, because I have not 
sufficiently gone over the literature recently. 

Q. Is it not a well known medical fact that in embolism or 
thrombosis, the condition of a person’s mind and health remains 
the same as exists, one month after the occurrence of the embolism 
or thrombosis? A. I do not think so. 

Q. Or that the patient rapidly declines? A. 1 would not sav so 

Q. In this case you sav that Mrs. Magaw was suffering from 
embolism in the blood vessels of the brain and that her condition 
improved, and that she lived for nearly two years thereafter, and 
that her aphasic condition persisted until her death? A. Yes, and 
that that aphasia- 

Q. And that you are not specially qualified to give testi- 
363 monv upon the diseases of the brain generally, and that 
you have not made a special study of dementia, and that you 
did not apply any of the tests which at the present time the au¬ 
thorities determine are necessary to be used in order to determine 
whether dementia exists under the conditions which you found in 
Mrs. Magaw? Can you answer that? A. You have too much there 
for me to answer. 


(The question was repeated by the stenographer. ) 

Mr. Leighton : The question itself is objected to, in that it 
involves a series of questions, and that it is a repetition of what has 
already been answered once or twice by this witness. 


By Mr. McDivitt. 


Q Are you able to answer? A. I am able to answer, but 1 would 
not like to answer it in that way. I can tell what was almost in¬ 
evitably the condition of Mrs. Magaw, and I know that the aphasic 
condition was exceedingly limited, the lesion limited to a very 
small section of the brain, that portion of the brain which controls 
the use of speech. I can say of course that 1 am not an expert in 
brain diseases. My general information and my general education, 
however, enable me to detect very readily special mental troubles. 

Q- To your own satisfaction? A. To my own satisfaction, ves. 

Q. Is it not a fact that thrombosis is more common in old people 
than in young? A. Yes sir. 

Q* Did y° u examine Mrs. Magaw carefully as to anv ar- 
364 teriosclerosis? A. No, there was no- 

Q. Did you examine her carefully as to that? A. No, I 
c id not examine her, for the reason I would not have examined 
her for- 


t & F ° r B PZ h S s disease? A. Yes, Bright’s disease or diphtheria. 
I did examine her for Bright’s disease, so as to remove that out of 
the category of possible troubles. 

Q. Is it not a fact that arterial sclerosis or atheroma, are im¬ 
portant predisposing causes of embolism? A. Yes sir. 
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Q. In determining whether Mrs. Magaw was slightly demented or 
not, what test did you use? A. No other test than si'mplv observa¬ 
tion and conversation. There was never the slightest indication of 
a dementia. 

Q. Did you have in mind that she might be demented? A. Yes, 
I had it in mind, for the reason that it was suggested to me right 
in the beginning. 

Q. What suggested it to you? A. Those who were about her. 

Q. And not her condition? A. No, not her condition. I knew 
she was not demented. 

Q. You say you examined her by general observation and bv 
talking with her? A. Yes, sir. 

Q. Those were the tests you used? A. Yes. 

3G5 Q. What did you observe about her indicating a lack of 
dementia? A. There was the simple fact that she could 
understand me perfectlv. and that as a rule- 


.. _ * t - 

W- I want to know what you observed, not the operation of hci 
mind. 


Mr. Leighton: You are entitled to complete your answer. 

A. There was nothing I observed that led me to suspicion any 
lack of mentality, even when the possibility of such a thing was 
spoken of by those who were about her, those who were there at 
the time. I saw her probably a couple of days afterward, and they 
wanted me to bring in an expert from St. Elizabeth’s to determine 
her mental capacity. I told them no, that there was no room for 
an expert. 

Q. Who wanted you to bring in this expert? A. I think it was 
Mrs. La Fetra. There may have been one or two others there. I 
do not remember now. 

Q. AV hen was this? A. A couple of days probably, after she was 
first stricken in 1905. Of course they thought she was going to die 
right away, in the first place and afterwards they thought her 
mentality was gone; but I could see no evidence of either one, and 
T declined to call in any expert, and told them that she was not 
going to die right aw’ay. 

Q. You have not told me what you observed about her. You 
have told me what you did not observe. A. There was nothing to 
observe. 

Q. You say there was nothing to observe? A. No. 

Q. Then your test for dementia was based upon the ob¬ 
servation of the patient and resulted in nothing to observe. 
A. There was nothing observable in that direction. 

Q. The other test you mentioned w T as the answer to your ques¬ 
tions? A. Yes. 

Q. This that you speak of now' w r as immediately after her first 
stroke? A. Yes sir. 

Q. Are you able to give us any questions that you asked her? 
A. No. They were just general questions, as to how r she felt about 
the head, if her head troubled her, did she have a headache—such 
questions as those. 
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Q. A\ as this the first day you saw her the same day? A I will 
not say the first; the second or third, I think 

stie? A h No yOU firS “ Sa "' hCr ShC n °* a “ e *° s P eak at all > "<* 

wui n< !"' soon , af,er , ,he atta <* was she able to talk at all? A. 

ithin two or three days. I know after the second or third dav 
* "a;* perfectly sfttisficcT us to her condition. 

thnt v).' ''“V'j h v ? T C, ’ n y ou S ive me an y special questions 

at on asked her. A. No, I could not say anything further than 

that I n*kcd her as to her general feelings, and as to whether there 

"'"aany r a, n tn the head, anything of that kind. 

' <! >'> you give me her specific replies? A. No 

Q. Can you give me any words she used? A. No. 

, \ T ' ° 1 ' '“tnnot give me any sentence she made at that time 9 

them°' F • "' 0r< “ nnt ,narked - and 1 d > d not make any note of 

. % I)id >' ,m aPPl.v any tests for dementia at anv other later time 9 
\. -No. there was nothing to lend me to suspect, it. I knew there 
wa* no dementia there. 

Q. And that was the only time you examined her with reference 
as to whether she was affected with dementia or not? A I will 
say yes. because there was no dementia there to test. 

Q. ^ on have said this morning that you had no secret or clair¬ 
voyant power of detormin-g whether Mrs. Magaw’s mind was de¬ 
mented or not? —. _. 

Q. And yon judged from ordinary observation of her, and her 
demeanor, and her answers to your questions? A. Yes. 

Q. And yet you are not able now to give me any questions vou 
asked her. or any answers she made? A. I would ask her as I 
would any patient, the general questions, as to the condition of her 
health—as to die condition of her head, stomach, or heart. 
o*o Q- I>ut you cannot give me her specific replies to anv 
questions that you asked her? A. Excepting that she never 
complained of any trouble beyond the embarrassment in 
her speech. That annoyed her very much. 

Q. Hut you yourself, as a physician, had no way of determining 
from her speech, or aside from her speech and her appearance and 
her actions, whether she was demented or not? A. No, and I do 
not know that anybody else has. 

Q. Is it not a fact that dementia is a term emploved generallv 
in the medical books, to designate simply a general Vnfeeblement 
of all the mental faculties? A. Yes. 

Q. That is what dementia is, a general enfeeblement of all the 
mental faculties? A. Yes. 

Q. And that it is also a general weakening of a mind once nor¬ 
mal? A. That is going a little too far; it is doing away with the 
true meaning of the word. It is an abnormal mental condition and 
a condition of general weakness would hardlv cause an abnor¬ 
mal— 

Q. It is an abnormal condition? A. It is the result of disease 
Q. It occurs in old people sometimes, does it not? A. I would 
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not OR 11 it a dementia. That would he the result of general senile 
softening of the brain. 

Q. There is such a thing as senile softening of the brain? 
A. Yes. 

d(>9 Q. But it comes from the senility? A. Yes, sir. 

Q- And it is not uncommon in people of great age? A. I 
would not say that. 

Q. N on would not say it is not uncommon? A. No, because I 
know of people ninety years old who are as sound mentally as any¬ 
one. 

Q. Oh, yes, of course. Would you say that a person who was de¬ 
mented had no normal powers of conception? A. Yes. 
t Q* ^ ou would say they had no normal powers of conception? A. 
N es. 1 would say that they had no normal powers of conception. 

Q- Is it not a fact that dementia frequently develops in old people 
as a result of senile involution, and organic changes of the brain 
incident to that epoch of life? A. There are many cases of that 
kind. It. is not necessarily a condition of old age. 

Q. How many persons eighty years of age have you seen, who 
were defective in sight, whose arteries were sclerotic and who had 
suffered two attacks of apoplectic embolism of the vessels of the 
brain, and who have thoroughly recovered their mental powers and 
died within two years of the stroke? 

Mr. Leighton : dhe question is objected to as having no relation 
to the case we have under consideration, and the facts assumed do 
not fit in any wise the condition of Mrs. Magaw, as shown bv the 
evidence. 


By Mr. McDivitt. 

Q- The question is, how many persons have you seen in that con¬ 
dition?^ A. The question is how many cases have I known? 
o70 Q. Yes how many persons have you ever seen in that con¬ 
dition who thoroughly recovered their mental powers and 
who died within two years of the stroke? A. I do not call to mind 
any case. 

Q. Have you given the best description you can of vour conduct 
as a physician to this patient, in testing whether she was demented 
or not? A. I knew that she was not demented, therefore_ 

Q. Have you given the best description you can? A. Yes, 1 
have already given it. 

Q. Did you rely upon the nurse as to bowel movements, and uri¬ 
nary conditions, or did you examine the patient yourself as to those 
matters? A. T frequently questioned the patient herself, but of 
course always consulted the attendant also. I examined her urine 
for the sake of determining whether there was any possibility of kid¬ 
ney trouble in connection with her case. 

Q. Why did you rely partly upon what the nurse told vou about 
these matters? A. The nurse was always with her; she was intelli¬ 
gent, interested, and I could always rely upon her word, though 
I frequently questioned Mrs. Magaw herself. A physician always 
depends largely upon the testimony of the nurse in such cases. " 
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not? a! Yes.^ ' fafJa " k, '°"' ,Ui ll ' u ‘‘ l1 !,b,,u < it as the nurse did she 

Q 1 M“ 'IV f } ' C u . " sk th S nuise when you could ask Mrs. 

371 those kind- o/'thino-^'tTi 1 "T W ra,, ’ er “i k a nurse about 
O l i . .i *■ ' ,hnn ask a Patient who is a ln.lv 
.. \ . l|p "av you generally do? A. Unless T have 

ESE SsHilfr“ ?•stiw 

tended b\ } , nurse before her stroke I do not think flint 1<? ^ 

who nnor in <?m .,n w i- r , ’ 1 ,,n ' ,0 ^ "link that a woman 

wrote^them Tdo not"k'° H'* W " Cp ‘’ , ° checks, and how !he 

<*heck« \« rule lio 1 *1 ,a '° ?eei1 ^ er ^ e r name on 

W v n * ,*'• rn, f-^ 10 S1 "ned them as anybody would sign a check 

Mhen sle,was at her worst, she. once, or twice, made ler nark 

Once or twice probably, she needed some direction i„ recard to sfen 

S her ": n> °r I**? " f . *¥ aphasia upon hw hands wa^ 

37° her'eve'sicht 7 TliTnL^' l* °* ,,llRcu * t - y ln "Titing came from 

5??|fS$S^5K5S£S3 

Hgned it or not. I never saw the letter. 

Q. I show you Complainant’s Exhibit No. 3 filed October 9 190S 
and a.«k you whether that is a sample of letter written bv a npr «on 

kt£? 7would nS lvT al Ma ' e 0f T ind - A *. (After examining 
•J i , . ^ ^ tt v as an evidence of insanity T would 

VlW a h Ck t i° f P r er ° f cx I )res?ion of her thoughts. 

Q. T ask you whether that is a sample of a letter written bv a ner- 

.on peifeetIv sane and in a normal state of mind \ Tba" rtciLw 
mighlbo perfectly sane, but not in a normal state " 

Q. >ot in n normal state of mind? A. I do not sav mind Mind 
and power of speech are so different. I should say it'was written bv 
a person not having a normal power of expression ' 

• t •'"n «re avoiding the question. A. I want to avoid it That 

whieh 0 l"en.erta'in a ” i<,Cn in mv Afferent from that 

Q. I do not want you to: hut I want a simple answer to mv one* 
t.on. and I ask whether this letter shown you is a .sample of a letter 
written by a person perfectly sane and and in a normal state 
7, of mind- Simply state is it, or is it not? A. If I should an¬ 
swer that yes, or no, it would intimate that Mrs. Magaw who 
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wrote that letter was not in a sane or normal mind. I would not like 
to say that. I believe she was sane. Her mind possibly might have 
teen weakened by the defects of age, but she was perfectlv sane. 
Mie lacked the power of expression. 

Q. Is that such a letter as you would expect Airs. Magaw to write, 
m her condition? A. I never saw a letter from her before but I 
would have expected her, probably, to do a little better than that, 
v; * ou are surprised to find that she did not do any better in this 
particular instance? A. I am a little surprised. 

Q- You are rather surprised at that? A. Yes. 

Q. ^ ou are not willing to say that this letter is a sample of 
a etter written by a person who is perfectly sane? A. I am not 
willing to say that it is a letter written bv a person whose entire 
mental faculties were in a normal condition. I want to keep in my 
nnnd the distinction in my reply between a general dementia and 
that winch is the abnormal condition which is connected simply 
with aphasia, the local condition of the brain. 

Q. In answering my question, you are allowing yourself to be in¬ 
fluenced largely by what you knew Mrs. Magaw to be, from obser- 

Li on - and ex P ei *i ence > rather than from the letter itself. A. 
That is a true state of the case. 

Q; ^ n d that if Mrs. Magaw wrote this letter, then you 
think that it does not indicate an abnormal condition of mind be¬ 
cause you know Mrs. Magaw was not abnormal at that time. Is ’that 
it? A. That is about the state of the case. I know that she was 
defective in the power of expression. Beyond that, she was normal. 

s * le 85 defective in the power of expression as this letter 
indicates? Are you able to answer that question? A. How is that? 

Q. I ask you whether she was as defective in the power of ex¬ 
pression as this letter indicates she was at the time she wrote it 9 A 
I do not think she was. I would like to explain that that ap'hasic 
condition was marked when she undertook to write anything or to 
talk in regard to matters in general. She was able to talk’about 
things immediately around her that she was familiar with She 
would very often deliver several sentences with hardly a misuse of a 
word, but when you came to lead her out from the familiar things 
she became confused and she regretted it very much, because «he 
could not go into the parlor and talk to those who might be there in 
a general way. Sometimes she was rather amused about it and often 
joked with me because I could not correct that trouble 

™ Q; ^ hat did s !? e m y in a joking way; what were her 
d/o words? A. Sometimes she would tell me, “I am going to get 

another doctor; you cannot remove this trouble ” 

Q- Did s !>f U9e th .?se very words? A. Yes, sir; at times she would 
sav that, with a smile, though. 

Q. You mean she did not reallv mean that? A Oh no- it u-,k 

• 1 'ill * ? , 11 VV tin 

a joke with her. 

Q. Did die u«e the words as clearly and as sensibly as you do 9 \ 
Yes, sir; sometimes she used the words as sensibly as that 

Q. When was this? A. I cannot tell you exactly when; of course 
after the trouble. She very frequently indeed joked with me in 
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that way, about my inability to remove that trouble, and she wanted 
to know how long it would take, and if I could fix a time. 

Q. You did not consider it a joking matter? A. I did not con¬ 
sider the trouble a joking matter but I knew that she was joking 
when she said that. 

Q. She was in a serious condition, was she not? A. I became 
rather hopeless of ever being able to remove that particular condi¬ 
tion. 

Q. When did you become hopeless of that? A. 1 might say 
within six months of her death, probably just because it persisted 
in spite of all I could do, in spite of the use of all remedies that I 
could use, and I thought the persistence of this thing had some¬ 
thing to do with determining its seriousness. I expected at 
37<> first that I would be able to remove the condition. It never 
occurred to me that as the condition persisted so long that 
there might have been some slight affection of her mental powers, I 
aside from the aphasia of recollection. I always thought, and I 
always said to those who were about her, that her condition was no 
worse than what would be due to her age, aside from the aphasia. 

That did not affect her brain generally. It did not affect her men¬ 
tality. That i* about all I can say, really. I do not know that that 
is the letter Mrs. Magaw showed me one time when I was at her 
house. She did not show me any letter, she told me she had written 
one. She did not tell me what she wrote about in the letter. 

Q. How did she come to tell you she had written a letter? A. I 
suppose it was just some of those talks about my inability to relieve 
that trouble. I have never seen any other of her writing. I have 
seen her sign her name on checks. I cannot tell you the number of 
speech areas in the brain. I cannot name then/to you. They are 
generally in the third frontal convolution, like the Isle of Reil. ‘As a 
rule atheroma and arterial sclerosis are synonymous. I have been 
practicing medicine over twenty years and I am about seventy-eight 
years of age now. 

Q. May I ask what you did before you practiced medicine? A. I 
Most of my time was in the railroad business, railroad superin¬ 
tendence. 1 

377 Q. You were a railroad superintendent? A. Yes sir. 

Q. On what railroad? A. I was general superintendent 
of the Camden ct Atlantic Railroad; I was superintendent of trans¬ 
portation of the Mobile Ohio, and I operated a couple of roads 
in New Jersey. Their names have changed so that I do not know 

what thev are now. 

* 

Q. W hat did you do immediately previous to your practicing 
medicine? A. Immediately preceding that, I was in the railroad 
business. Earlier than that, or while T was superintendent, I was a 
member of the legislature of Xew Jersey and speaker of the House. 

I did not go into the practice of medicine until after I had gotten 
through with those things, and gotten through with burdens that 
required me to stick to them. 

Q. Were you ever employed in any position in Washington. A. 

Away back in the early days. I was an engineer in the heating 
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and ventilating department of the United States Senate for a short 
I eve7 had in wSjton & That iS 1116 °' lly employl " el “ 
"3VT en l P '° ycd , " hiIe y° u " ere studying medi- 
my attention "entirely *toTt ***’ “ d part ° f the time 1 devoted 

Q. I thought you said just now you were superintendent of i 
railroad immediately previous to practicing medicine 4 T said 

3'^ .fhat I said about it wa/that while I was super 
mtendent of a railroad I was a member of the New Jersey Lea- 

378 fink!* SPC ^ ° f Ule H0USe ' Tha ‘ is "hat I said I 

. . . Q- Now, what is the faet, Where were you employed nre- 

road S work. y ° Ur takmg Up the prf,ctice of medicine? A. I was in rail- 

A Q YeT°and a I e ^rt !f f id *u y0 “,? pent r part of >’ our tillle at the Capitol. 

\ '4 GS 1 „ , a * lme I was pursuing medical lectures 

mySelf Cntirely t0 the a 

I was studying me^dne!™^ ^ The ^ P ° rti ° n ° f the time 

Q. And a part of the time when you were studying medicine you 
were employed at the Capitol, here in Washington? A Yes" h- 

Q. \V hat were your duties, there? A. I was in the heating and 
ventilating department. K ana 

e , re iT?^ l n °r t one of the attendants at the Capitol, part of the 
' "j', J\ell, I was not the chief engineer, although I did a 
good deal of the work of a chief engineer. 

Q. fhe Capitol is policed in some way, is it not? A. Yes sir 
Q. \\ ere you a member of the force in any way? A No 
Q. You had nothing to do with it? A. No. 

970 . u' W , hile ? ou " ere engaged in the Capitol, what was your 

ssaassu;. A “ ,,m ,he ^ 

Q. Did that require any actual labor on your part* \ Yes 

Q. You were required to attend there every day? A. Yes sir. 
y. Did it aftord you some time to give to your studies? A. Oh, 

• • 

Q. You studied some in the Capitol while you were emnloved 
.Ilshat position? A. Yes. Of course, I had my eyenbi^T my- 

Q. How long were you in the Capitol immediately before vou 
started to practice medicine? A. I cannot tell you. Three years 
about, I guess. J yGaTS > 

Q. Is it. not a fact that aphasia of recollection is a functional di«- 
ease and that very many people arc affected by it who are entirely 

hft ( ro . , l , any mcntal disease? A. I think I would say no to that, 
that is if I got the question right. 

The question was repeated by the stenographer as follows: 

Q. Is it not a fact that aphasia of recollection is a functional dis- 
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ease and that very many people are affected bv it who are entirely 
free from any mental disease? entirely 

By Mr. McDivitt: 

A - »*«*-»*»«*- 

..Of, lft H. T .^ e " " W organic? A. Yes, it is organic then. If it 

( 1 . eetn ,hat P?r‘ieular organ, it is not a functional disease, 
it is an organic disease. ’ 

Q. Is it not a fact that embolism to some extent destroys the 

feets\he^brain organically W0U ^ ^ “ y deStr0yS; 1 WOuld af ‘ 
Q. It changes it organically? A. Yes sir. 

, ,V Y "?* a fa ft t, ha t embolism destroys that part of the area 
‘ip ,,! 1 ' b !'ain irom which the blood supply is cut off? A. It does not 

?n if i . the , « rcu,ation in that P ar ‘ of the brain and 

tnu» leads to its lunctional derangement. 

T. Hr 1 * h not an organic derangement?’ A. The lesion is organic 
It affects the function, of course, of that portion of the brain. 

'*•. t" *t not a tact that as long as tile area is deprived of its blood 
supply that that part of the brain is useless as a brain? A. To the 
extent that its supply is cut off. 

Q. You sav that those who were closest to Mrs. Magaw were able 
to understand her better than you were? A. Yes, sir. 

Q. Mould you sav that you, were better able to understand her 
than some others might be? A. Yes. sir. 

Q. ^ on are not surprised that a stranger coming in to talk with 
her might not understand what she meant? A. No; that would be 
very natural. 

381 , H.) V „ ould ,bat a PP 1 >’ t0 the last six or eight months of 

her life? A. Yes sir. 

Q. It you were in the room and a stranger should come in and 
read a letter to Mrs. Magaw about her business affairs what evidence 
would there be that Mrs. Magaw understood the reading of ?he 
letter? A. I do not think there would be any evidence excepting 
her reply to it. or her expression in some wav in reply to it. Any¬ 
body might come in and read to a person that was perfectly sane* a 
letter. You might or might not know by observation whether they 
understood it all and were conscious of its contents or not. There is 
nothing but observation and the attention to replies that might be 
made. 

Q. You would not think that there was a possibility that she 
might not have thoroughly understood all of the letter? A. Tn the 
case of Mrs. Magaw. a person coming in and reading to her a letter 
of that kind, 1 would think that possibly she might not take it in 
at once, or its significance. She might have to have it repeated to 
her; it might be required that it should be explained to her; but 
she was able to comprehend it with that explanation, at any rate. 
That statement is the result of my opinion and mv opinion is the 
result of observation of her. I know that she had a cataract on 
both eyes. I think that one of them was very small. She was 
treated by Dr. Rufus W. King of Washington; he would be able to 
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o 89 g ve us a el ,T statement of the condition of her eyes. Mre. 

“atrtrnr» C ° U ^ n °t cur O’ 011 any abstract conversation. By 
abstract conversation 1 really meant nothing more than 

... conver ^ atl °" abou t tilings that were not immediatefy about her 

But fn "^Z r°Z° T c ?r rnin *. her ^oial interestoVtaffi 

,■ gard.to things that pertained to her personally she some- 

.™ e V* >U ( ] ,alk "Khout much difficulty. For instance,^ talked to 

kfnd b and T mng T'?i K T g t0 Brookl yn. and things of that 
nd, and she was perfectly clear and could talk so that I could 

understand her without any difficulty at all. Her mind was per- 
e S ^ c ^ ar ' I tested the long range of her vision, by her conver- 

m. , i^!n s ab ° Ut - thln P ln l tores across ,lie street. She could recognize 
persons passing along the street, and saw clearly. I would not sav 

she could recognize some particular person on the street. There 

!r™"".y I’77’" '!' e . re to recognize whom she knew. She had 
no difficulty in determining objects in seeing houses or horses, and 
seeing what was going on in the street. The property she wanted 
„; n I '. ug “ e to have was a house. 1 do not. know just what the house 
was, «hat number it was. I know it was on Capitol Hill. She said 
she wanted Miss I*ague to have it, as I remember it, she specified 
Unit. '• any rate she wanted to make special provision for Miss 
ague during her life, and then the property to revert to whom¬ 
ever made up the heirs or whomever she might leave it to. She 
made that distinction clear to me. She did not want to change her 
will She never changed from that opinion, that I know of. I do 
not. know, though I suppose of course she did not change her will 
<JUO But S J}° w ? nted to know how she could accomplish this with- 
out . disturbing the body of her will. I tried to tell her. 

I simply told her she could make any provision she wished 
by a simple codicil to the will without touching the body of the 
W ij I simply told her if she would secure a lawyer in whom she 
could place confidence he would soon arrange the matter for her* 
that there would be no difficulty about it. As I understand it a will 
is an instrument, and if you change it, you must do it, in order to 
preserve it, by means of a codicil or something independent, attached 
to or connected with the will already existing. By not touching 
\ t tile will I meant simply without destroying the wilf 
really, or interlining it, or adding to it after the will had been com¬ 
pleted. Mrs. Magaw wanted the provisions of that will to stand with 
the further addition that she might wish to make. That addition 
was to give a house to Miss Fague during her lifetime and which 
at her death was to go wherever Mrs. Magaw should provide. That 
was all she talked about with reference to making a codicil. She 
did not talk to me about anything else. I cannot tell you exactly 
when this talk was. Of course it was after her aphasic attack. 

I do not remember when it was. I should say it. was within a year 
of her death. I think it was within six months of her death, prob¬ 
ably within six months. T had treated Mrs. Magaw several years be¬ 
fore she was taken with an embolism. I treated her before she came 
to the La Fetra Hotel. When she was at Mrs. Williams 1 house. 

As regards this letter that I saw was written to me bv an attornev 

13—2109a 



194 


ROBERT MAGAW VS. AMELIA E. HUNTLEY ET At. 


in the matter, from Brooklyn, my memory is not clear, as I have 
said, it was some months ago. Somebody called on me with 

384 reference to it, and as I have said already, I am not sure 
about the receipt of the letter, but I think that I did receive 

a letter. I do not suppose it had any very particular significance, 
or probably I would have saved it. It was something about the 
subject of our previous conversation, about my possible relation 
with this case. The young man who called on me simply asked me 
if I was the physician who had attended Mrs. Magaw. The object 
of the call was to secure me as a witness in the case, and I said I 
would look up the records to see what Mrs. Magaw’s condition w T as 
at different times, and then I wrote him a letter stating something 
about the case. I recollect telling him that after looking over the 
records I feared that my testimony would not help his side of the 
case, and that 1 would be sorry to have him call me and find my 
testimony was inimical, especially as he said that I would be paid 
lor appearing in the case. 1 was not to be employed as an expert 
because 1 was not an expert. I guess that was thoroughly under¬ 
stood. I told him I would not appear as an expert in any case, 
especially after what I had observed in the Thaw case in New York. 
I told him what my impression was, at the time of her condition. 
I do not know that I said I would look it up. However, I did look 
it up, and finding that my opinion would be adverse to him, that 
was why I wrote that letter. That letter I wrote him was called 
forth by his call and not bv a letter from the complainant’s attorney. 
T1 irombosis is more common in old age than hemorrhage. From 
the beginning I had no doubt as to whether Mrs. Magaw’s condition 
was the result of hemorrrage or embolism. It is not a fact 

385 that 1 told Mr. Van Brunt Magaw, her son, that she was 
suffering from a slight rupture of a blood vessel in the brain. 

I never told him that. 1 knew it was not so. My mind was so 
clear as to what the real condition was that I never could get away 
from it. In the beginning of the trouble the impression it made 
upon me was rather that of shock to the system, which depressed 
all her powers at the time; but she very rapidly recovered from that 
extreme depressed condition. Her face was rather pale. There 
were slight respiratory difficulties, no convulsions, none whatever. 
Referring to the second attack, which has been referred to in the 
testimony as occurring in April, 1903; upon my examination of 
Mrs. Magaw T did not observe any drawing of the face. I cannot 
say that I examined her carefully to see whether that condition 
existed, for all the examination you would want to make is just 
to look at her. I looked at her, and could not help but look at her 
but I found nothing to attract my attention to it. I examined 
her arms, hands and so forth, enough to assure me that there was no 
paralysis. 

Redirect examination. 

Bv Mr. Leighton : 

%/ 

There is not any mode of ascertaining the size of this blood clot 
that I speak of excepting the effect of it. The size of a large clot, of 
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can ^ll VeaffeC l a lar ? er area- That is the only way you 
haye b ^ n snlal h cwering? I TCiy O s 1 JJja{i e a f^ C Qf 0 jj 1 ^ 1 ^ 1 ^| K> ^ 

386 of bu^nes ^912Tstli'slreet! Northwest 8 H^r 

not know but i suaaesie n ^ ' . how U w “ bought up I do 

her U ^n g or°gra1"lcT^: e n\^ h “^ng methat 

inufeF F d F$ 

i£ 

a* iS 

jonts as a laymatri.!’nT '^k leUe"markeV AbU 3” Xcb 

has been shown to me is addressed, “My dear friend” Mr« \f? “ 
(ltd not tell to whom she was writing ber lette" not soecificalK 8 ;' 
no now what words she used, but I knew it was to the family 
I do not recollect when she told me she had written a letter' 

' I „ d °, n , 0t re'ncmber when it was. It was after the aphadc 

attack but I cannot tell when. She said that she could not 
wnte m a wav that was satisfactory to her, and she did not send it 
She did not tell me what became of it, what was done with it She 
did not show it. to me. I cannot tell whether this i.s the letter or not 

h- fh 6 1S ° n< i ‘ V , , ,p 1 i voul<l h . ke to Si| y- It is in reference to wl at 
has been said T have been rather positive in some things that I have 

^i al , ,d I^ r,,a P s y°" ,lave go«cn the impression that I am a very in¬ 
terested witness. I do not know what the testimony of otheK has 
been. Possibly it may not agree with all I have said. I just want 
!,,V;Y th,s " explaining that: When I first saw her, after this stroke, 
all those who were about her, Mrs. La Fetra and two or three others 

. a c j , not su PP°sed she was going to die at once. I was 

satisfied she would not die. and told them so. Two or three days 
afterwards Mrs. La Fetra wanted me to call an expert from St Eliza¬ 
beth s Asylum, under the impression that she was mentally deranged 
I was so positive that that was not the case, that her mentality was 
not disturbed, that I refused to call anybody from the insane Asy¬ 
lum. There was a suggestion that that, would be the place to put 
her, and I strenuously opposed the thought of anything of that kind 
it being a place that w as not adapted to her case. 
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Recross-examination. 

By Mr. McDivitt: 

I think it was Mrs. La Fetra who suggested that that was the 
place to put her. 1 say the difference between the ability of 

388 a layman and a physician to determine whether a person was 
acting as if he was in his right mind or not, is that the physi¬ 
cian is trained to observe symptoms, and that being a very careful 
and necessarily keen observer, he will observe things which might 
escape the ob creation of a layman, and you might add further, is 
better able to judge of the significance of what he observes. In my 
examination I have told all the symptoms which I, as a physician 
observed. All that occurred to me. I may have seen some other 
little things, but they have not occurred to me. 

Robert E. I)oan. a witness of lawful age, called by and on behalf 
of the defendants, having been first duly sworn, testified as follows: 

By Mr. Leighton: 

My name is Robert E. Doan. I am an attorney, I presume. My 
home proper is in Ohio, but I have been here since 1890, when I 
first came to Congress. Judge Anderson and I were partners here. 
He went to the Bench and 1 operated in the Departments and in the 
Court of Claims. I have been a member of the Bar about forty years. 
Before I came here I was a member of the Bar of the State of Ohio, 
general practice. I was prosecuting attorney for about nine years; 
but 1 was in active practice until 1890. Then I came to Congress. 
I don't know how to account for being called ‘'Judge,” I have tem¬ 
porarily occupied a judicial position. 1 refused the circuit judge- 
ship to come to Congress, showing my want of sense. I 

389 knew Alice 1). Magaw in her lifetime, I believe since the lat¬ 
ter part of 1901, probably; from that time until the time of 

her death. I saw her the evening before she died. I boarded at 
the same hotel with her. 1 saw her several times a week during the 
last two years of her life; sometimes I would see her every day; and 
then for a few days 1 would not see her I saw her on the 9th day 
of February (August?) the evening before she died. I took her a 
bouquet. 1 will preface a little. Mv typewriter and stenographer 
lives in Maryland and goes home every night, and is in the habit of 
bringing in bouquets. She said she loved flowers, and I would take 
her a bunch of flowers two or three times a week. I did so on the 
evening of the 9th. 1 think she was suffering more or less pain. 
She thanked me for it, and wanted it set where she could see it. I 
had very little conversation with her. I did not think she would 
live twenty-four hours. She had difficulty in getting her breath, 
but she called me by name and thanked me for the flowers. I did 
not care to talk with her. I am a witness to the will and codicil of 
Mrs. Magaw. I recollect distinctly what I said at the time of the 
attestation of the codicil. I was informed that she had a paper or 
codicil that she wanted witnesses. In Ohio I had a good deal to do 
with wills and the probating and settling of wills, and I asked her 
the questions that 1 would ask if I was in Ohio. I sat close in front 
of her. She had a paper. I said, “I understand you have a paper 


ROBERT MAGAW VS. AMELIA E. HUNTLEY ET AL. 197 

or C0 ^ C ^ y° u wan t signed or witnessed,” she said “Yes.” 

Well,” I said, “Do you understand it?” She said that she did. 
"Well,” I said “do you want to do it?” She said “Yes.” I 

390 said, “Mrs. Magaw, is this your free and voluntary act that 
you want to do this?” She said it was. I said “All right, 

then I will sign it,” and I did. I would ask those questions any¬ 
where when I witnessed a will. It is probably the same here as in 
Ohio. I don’t know. She signed it in my presence and I signed 
it in her presence. I recollect who was present besides Mrs. Magaw 
and myself. There was a Miss Lewis, and a gentleman who stood 
in the rear of her, who I think signed also. I would not know his 
name; I would not know him if I would see him. If his name were 
spoken I might fix it by that. It was Mr. Forrest, I think that is 
right. r I hat was all that transpired at the execution of the codicil. 
As soon as we all signed in her presence, I said, “Mrs. Magaw, I am in 
a little hurry.’’ I got up and she nodded her head and I left. I think 
I left all of them in there. I am not sure about that, but I think 
so. From that time on until the time of the day before her death 
I saw her, say, twice a week, maybe more; but I would safely say 
twice. At the time she signed the codicil I had no doubt of her 
ability to dispose of her property with sense and judgment, and 
that is the reason that I asked the questions. In talking to her a 
ew da> before I saw her perhaps twice in a week—I think she 
understood the object of her bounty and the extent of her property, 
and I understood her personally to be able to comprehend both. I 
think she never spoke to me about her purpose of making a will 
prior to—She never discussed her business matters with me. She 
never talked very much on business unless it was called out. As far 
as I know she was very brief in her conversation, but she 

391 weighed her words and when she once said them they meant 
what she said. During any of the times when I saw her I 

did not experience any difficulty in understanding what she desired. 
Towards the last—I do not know how long—sometimes she could 
not get a word, and I would try to help her out. I would say a word 
and she would shake her head and say no, and afterwards if I did 
strike on the word she would sav “Yes that is the word.” I could 
not gather it. You could not make her say what she had in her 
mind unless it was right; but by some means that I do not under¬ 
stand sometimes she just could not get the words she wanted, and 
she would make motions to get it. That was towards the last. If 
you gave her the right word she would say, “Yes, that is the word.” 
But unless you gave her the right one she would not agree with it. 
When she miscalled a word she did seem to appreciate the fact that 
she had not expressed her thought correctly. She would motion with 
her hand that that was not correct. Then T would trv to help her 
out, but if I did not get the right word, or if it did not help her 
any, she would shake her head. Her trouble, so far as I ob«erved, 
was in her power of expression; that is, over the power of speech, 
towards the last. I did not observe the difficulty of speech prior 
to the execution of the codicil. She must have lived five or six 
months—I believe she died on the 10th of August, and this was 
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in February. Some little time after the* T a i 

S,r.T.s i - v -" h ' n 1 «««• m&zfcz&z 

Cross-examination. 

By Mr. McDivitt : 

oao ** not reca11 t,lat Mrs - Magaw ever talked to me ohont 
392 her property; as to what she had I never knew Tunder- 

h — | ,f ‘hat is rroper—that she did own some properties 
here. She never said anything to me about what she had T do not 
know how old she was at the time the eodieil was signed It would 
he an indefinite recollection. She must have been somewhere about 
eighty She told me onee: but I do not remember. 

Q. It has been testified here. Judge, that Mrs. Magaw was emhtv- 
three > ears old that she had a nurse to attend her night and dav 
fl’Vn 0 Y^- before her death, ami that she was feebie from a<*e- 
that Dr. Custis attended her once or twice a week as T understand 
it: her eye-sight was so poor that she could not see to write, and that 
'lie had difficulty m her speech, which the Doctor savs persisted 
from the time she was first stricken in lfiOo until her death. Yon 
would not tlmik that such a woman was able to make a bargain 
-a ely for herself? A. Well, if I did not know her I might S 
mth you: but I knew her so well that I do not think vou couh/eet 
her to say a thing she did not want to say. Tt would iiot make anv 
difference how persistent you were. • 

againY Iaat q " eSti0 " was rea<1 to ,he witness by the stenographer 

i ' n Vp ": , T wo,,1< ' sav that Mrs. Magaw was. If it were «ome 
h\pnthecale,i ease about which 1 did not know anything. 

;r J. en " hi } { ■ A* ^ ut you sec I knew her very well 
(}. \ oni say if it were a hv|>otheeated case about which vou knew 
nothing? A. Yes. 

:m T Q , The " what? A Then according to the circumstances 
I might sav yes or no. 

Q You might say either one? A. Yes. I would not know: but 
in this case I personally knew her a long time. 1 do not think that 
Mrs Magaw at. that time, was able to conduct business affairs en¬ 
tirely by herself. I do not think she could run a department store 
or do general business, but in limited matters in a way—I do not 
think she was a rich woman—but in her own little matters that she 
thought over and determined. I would say there would be no ones- 
tion about her ability. M 

Q. If she had been your mother, would vou not have thought it a 
little safer to attend to matters for her? That is outside matters 
A. In that respect I would say, “Mother, you cannot do this.” but 
if she wanted to dispose of some property—mv mother was prettv 
emphatic too. and she would say yes she could manage it herself I 
think Mrs. Magaw was competent to make a will at this time in 
February. 1905. or I never would have signed it. As a lawver I 
understand that there is a difference between the degree of eompe- 
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tency necessary to make a will and a valid contract. A deed pre¬ 
supposes a bargain and sale; but a will is merely a statement to give 
this to my mother or to my brother, etc. That is as I understand it. 
At least, that is the way I have been arguing in courts in the past. 
In that view I will be more certain of her competency to make a will 
than to make a contract, because I have been educated to be- 

394 lieve that a contract pre-supposes a bargain and sale, which 
has two parties to it both of whom are trying to get the better 

of it. That is, I believe in a proper case a person may be able to 
make a will and not be able to make a valid contract. My father 
thought that Mrs. La Fetra and 1 were third or fourth cousins, but 
in the book of Doans we cannot connect them in any form. About 
two years ago, I think, the book was published but father thought 
we were about third or fourth cousins. I do not recall that I ever 
heard Mrs. Magaw use the word “promise” in an incoherent way. I 
have never heard her refer to her will as “Where is my promise?” 
I have heard her towards the last, when she could not get a word, 
she would say some things, and then say, “I do not mean that.’ 
Then I would try to help her. If I did not give her the right word 
she would say, “No.” When I gave her the right word she would 
sav, “Yes, that is it,” She would move her hand or use some ex¬ 
pression. I never heard her use the word “promise” or “Blossom 
or “earthway” or “Gathway.” I have heard her use “spirit.’ W hen 
she was trving to use a word which she could not recall, I have heard 
her use the word, “spirit.” I would say, “Do you mean spirit?” and 
she would say, “No.” But there was always enough said to enable 
me to supplv the word she intended, and then she would sav Yes 
but if I could not get it she would move her hand. I think that 
when she used the word “spirit” she had no reference to a real spirit, 
<?he was trving to recall another word. T think I heard her say run¬ 
ning around.” and she would move her hand—“running around. 

I would sav. “Do vou mean running over the floor?” She 

395 would sav, “No.” Then if I would recall the right word, she 
would say, “That is what I mean.” I never heard her talk 

incoherentlv, except that she could not recall words ; and that is a 
subject I do not know anything about, I did not draw this codicil 

do not know whether she knew I was a lawyer or whether she 
thought I looked like one. I always treated her as a mother. She 
did not know whether I was a lawyer, not to my knowledge. She 
mav have known all about it; but I never published it to her or to 
anvbodv else. She may have known all about it. T never drew a 
line or wrote a letter or anything for her. T do not believe I ever 


heard her laugh loud. , , , 

O How manv transactions involving ten thousand dollars have 

vou been engaged in as attorney, in which the party parting with the 
ten thousand dollars was in the condition that Mrs Magaw was in at 
he time «he signed this codicil? A. That would be impossible to 

sav. I represented parties making Tails— 

Q. Can you tell me how many? A. I believe I have had fifty will 

cases. T drew a great many once. 
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• H’f_y 0 \f^ 0 understand what I mean. For how many people 

wills 1 ? A M T 8 ri S menta T d ph u ysicaI condition have you drawn 
™!i wnnh 1 7 SeV f r ? whe \ e thev were unable to talk aloud, and 

} u \ould have to get down close to understand what they said 

oq/. i V ere > ou ab ]f t0 understand what they said? A. Yes, 
396 by getting close. One or two of them died the the next day. 
i .. .. * lfl d drawn this codicil, you would not have 

iTit containT' * """ ^ U read ' and do not know 

Q. You do not know what it contains? A. No; I know in a gen- 

Y a U w ave r ever 1 heard , what sl, e wanted to do with this prop- 
, • ' j ,r?°' } understood she was giving it to some mission so- 

tV \ 1 . dld not T only inquired if she understood what «he 
was signing. 

A^tus McCreary, a witness of lawful age, called by and 

on behalf of the defendants, having been first duly sworn, testified 
as follows: * ’ 

By Mr. Leighton: 

1 am a married woman. My name is Emma. I knew Mrs. Alice 
. dagaw in her lifetime. I don’t know anything about time. 1 
went to Mrs. La Fetra’s and knew her there a* a guest in the hotel 
rom the time I went there until I left, a little over four years that 
*\a> there in the hotel and I met her afterwards. I left the hotel 

;L n Zr T Can r° Ile ii n ! h f very ^ r?t of May i"- 1 don’t remember 
the year. I can t recollect those things. We went there on the 26th 

day of August the year of the Buffalo Fair, 1901. 

I remember exactly the day of the month, because it was mv birth- 

!r y ' i hat 1? the reas °u 1 can remember the dav. We staved 
' here four years and until the 1st of May of the fifth vear, 
1906. After I left there I saw Mrs. Magaw. I can’t swear 
tha I saw her more than once. I can’t say how long before her 
death I saw her. I am not so certain as to that. It was in the year 
of her death. I can t remember whether it was just the warm spring¬ 
time or into the summer. It was in the warm weather. It was not 
in the winter. I could not tell you how long I was with her It wa< 
a short call—not an hour. My little grand-daughter was with me 
and her nurse was there when I entered. In a few minutes the nurse 
passed out of the room, I remained there for something within an 
hour. I don t remember just exactly. I could not tell I am no 
judge of time, but it was something like that. During the whole of 
Ihnt time I conversed with Mrs. Magaw. She converseT wV.h ,, e 
As near as I can reco lect she talked to me and I talked with her I 
don t.recall any of the subjects of our conversation. I never had 
any difficulty in understanding what Mrs. Magaw tried to sav T 
observed no trouble whatever with respect to her speech With the 
exception of her misusing words at the last. “I am going” j n mea v. 
ing about when I rose to go. She made some remark like “Are vou 
going? meaning home or something of the kind. T don’t know 
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what she meant. She meant, of course, “Are you going home’ 1 or 
Are you going to your dinner? I don’t know. She just misused 
a word in that connection. That is all—misused a word; spoke the 
word plainly hut misused it. She did not appear to be conscious of 
tile fact that she had miscalled it, perfectly unconscious of it. I 
saw no difference in her manner and the character of her conversa¬ 
tion from what it was when I first knew her in the earlier 

398 days. I saw no difference in it. She never was a great talker 
at any time. She was decidedly an intelligent woman. I 

lemember her being ill, having heard of it in the hotel, but I did not 
see her. I saw her after she got about, after that trouble. It is hard 
for me to say how frequently I was accustomed to see her until I 
left the hotel. You see a person more or less frequently in a hotel— 
in the elevator and passing around the rooms and at the table. I 
could not say whether it was once or twice or a dozen times or three 
dozen times. It. is impossible for me to answer that. I conversed 
with her just as much as I was in the habit of conversing with her. 
I observed no difference in the character of her conversation. I did 
not come here voluntarily—emphatically. I insisted on being sum¬ 
moned and being paid as a witness to testify. I have a decided ob¬ 
jection to foreign missions. That is not the only reason, but that is 
the principal reason. 

Cross-examination. 

By Mr. McDivitt : 

Q. You think the Magaw family have enough without this 
money? A. No, I don’t think so; not at all; no; no, I don’t think 
that. 

Q You do not know how much they got? A. I have not the 
faintest idea. It is immaterial to me. They are strangers to me. I 
have seen them. I saw several members of the family. I want to 
make it appear that I am so anxious not to testify here be- 

399 cause my sympathies are not on this side. I never told you 
that my sympathies were on this side. If you got it from 

anything I said you certainly made a dire mistake. I did not tell 
you that the Magaw family had enough money, and that I wanted 
this thing to stand. I do not want it to stand." I prefer not to say 
why, other than to say I object to foreign missions. I don’t think 
it is necessary for me to discuss my feelings about foreign missions. 
I don’t know that Mrs. La Fetra has testified in this proceeding, I 
suppose so: but I am not aware of it. I would not swear that any¬ 
thing Mrs. La Fetra said about Mrs. Magaw’s condition is true. I 
don’t know anything about that. I only know what I am swearing 
to—her condition as far as I know anything about it. Mrs. La 
Fetra was very much nearer to her and saw her a great many more 
times than I did. I don’t know what Mrs. La Fetra said, nor what 
she is likely to say. I am very sure in my own mind that I do not 
want this transaction to stand as it is with one exception. I have a 
great deal of sympathy for Miss Fague, and if I had been in Mrs. 
Magaw’s place, or could do anything myself, I would be glad to do 
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!ntere<t° n With 'fY, “ pCr ?" wh ,° ' vould oxcite one’s sympathy and 
not want ex T ce P 1,on t«»t, I really feel as though I did 

for Miss Fague make mTfeeUhltT kno 1 ''i ledge and n, - v sympathy 

ta; , 5!i , t “vss, ~{ 

could give her I would be glad to. Anything I 
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Mrs Amelia E. Huntley, a witness of lawful aee called 
b\ and on behalf of the ,Inf™,lot,*.. 1 .;_i 5r> caned 


Hv Mr. Leighton: 

I am married. My hu-band’s name is Rev K T) H„rn] m i 

in'Chilhn; '7t ntS V' "f 1 kne "’ Mrs. fiic^D fegaw 

a I unit two ' ■ ™ »«* ^2, and personally, 

f i . • ' J 11 l() llcr ( *catn. 1 am corresponding *eeretnrv 

i °< "»»« 

, \ I* . . \. ls . t 1 ,lc 1 cnre of bequests, annuities and special work* 

£Taw Mrs Tl ' f ,° r n 1 » XiIi0ri ?- 1 am a Renera P l officer T 
died I 1 i‘ lou , d sa V ab ? ut three months before she 

in earlv -nrinc Y*'l ’'"n ” da,< ?’ •* was in the warm weather— 

. uld »y- I .wnt to her house. I saw her in 
• . , , h'd' was present that, was a stranger to me I was 

introduced, but I don t remember her name—atffi Miss Lewis She 
remained possibly twenty minutes. I conversed with Mrs Magaw 
■ lie talked with me The next time before that that I saw Mrs 

oMbe'lYv’l “ ttathenng of possibly twenty ladies in the parlor 
f t La I etra, at a meeting, a regular monthly meeting of some 
. "d- T am not able to fix dates for anything, and the only reason 
I am enabled to recall the date of my first knowing her i« because 
of a record T have here m my hands. I am sorry I am not able to— 

or "not' jt'w'r * aft aS *tl ei ' r • f , 1,cr , ,i Y 1 an l not «hIe to state whether 
Yv T ' e "," 10r , ,uld P° e ? ed of th at year, I cannot 
401 la V ,J , r , he onl >; l ' vo hn.es I saw her during the 

If'ber fir tut •'"ion- , d0 ^ recaU the circumstances 
of her nr>t attack in 190o—her illness of that date. I did not 

see her very frequently between the year of 1902 and the last year 

of her life. It was my work to see that anyone that supported sneeial 

the r \etter" f T 'lY'n ,ctters ;. a " <1 wcasionally I would take to her 
the letter of which she was the reei pl ent. So I have no record at 

al as T do not keep any records of when I distribute letters I re¬ 
call the subject of mv conversation the last time I saw her The one 
thing that she was interested in was that—Well, let me see if I can 
be exact. “I want mv Bible women to be taken care of” That is 
one thing she said. She was supporting two Bible women, one in 
Dwarobat. Tndia and one in Foo Chow. China. She had been sup¬ 
porting them before I took the work and I have the record in which 
her name appear*, that she was supporting the work in 190? and 
from that time on mv record shows that she did. This is mv first 
experience in this kind of a ease. We talked of the ordinary things 
of the day and some church matters, and I said I was glad to see 
her fairly well, and that her work was being eared for Those were 
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ihe lines of our conversation. I had no reason to remember any¬ 
thing special. I think the first intimation that I had of the execu¬ 
tion ol this deed, which is the subject of this controversy, was what 
appeared in the paper—the deed. 

Q. When did you first ascertain about the codicil to Mrs. Magaw’s 

i 1? 1 did not know that there was a codicil. I only 

4U - knew that she was going to give something to the Women's 

Foreign Missionary Society. She did not discuss the matter 
with me at all prior to the making of either of these instruments. 
Ihe last time I saw Mrs. Magaw I understood perfectly what she 
wished to say. She would occasionally lose a word. I did not dis¬ 
cover that she appeared to be conscious of the fact that she had mis¬ 
called a word, or could not speak the right word because she used 
the right word before she finished. During the next time prior to 
thi> at that public meeting I had conversation with her. 

Q. A\ hat was her condition at that time as to speech, or her abil¬ 
ity to make herself understood or expressing what she desired to say? 
A. T understood what she wished to say. 

Q. Did she participate, in a general wav, in the conversation, or 
do you recollect? A. There was not much chance for that. It was 
more in the shape of a meeting and she signified her approval and 
her joy. She indicated it by her looks, as well as by a word occa¬ 
sionally. ►, he was a quiet. woman; so we did not have much demon¬ 
stration. She did not. converse with me at any time on business 
affairs, or about her family. 

Q Now did her mental condition the last time vou saw her 
compare with what it was in the previous years prior to 1905? A. 

1 discovered no difference, except, as I said, on occasional lapse of 

a. word, and T could understand her as well then as the first time I 
saw her. 

Q. Did you discover any failure of her mental grasp or 
40:1 ability to follow a thought, between the times? A. I should 
sa .Y My subjects of conversation with her were very 
limited, because T am a woman of one thought these days. So my 
talk was all along one line. 

Q. When you visited her, vou usually discussed subjects relating 
to your work? A. Yes; T knew she was interested in it. I usually 
try to touch on the subject that people are interested in, when I call 
on them. 

Q. State whether or not, Mrs. Magaw, was, in vour judgment, 
the last time you saw her capable of'making a valid deed or con¬ 
tract? 

Mr. McDivitt : I object to this, on the ground that the witness 
is not qualified to give an opinion as to the competency of Mrs. 
Magaw. 

A. I do. 

By Mr. Leighton; 

In the course of her speech during the last two occasions on 
which I saw her, she very infrequently hesitated for a word. 
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Cross-examination. 

By Mr. McDivitt: 

Mrs Magaw talked very slowly when she talked, and carefully, 
I should possibly say she did. I don't quite remember. I don’t 
t link there was any change from the first time I saw her until the 

™fnrl i\ y ? e r r - V fo r/! e t al1 ? is ver >’ SO°d in some things. It de¬ 
pends on "hat it is. If I had expected that I was going to be &*ked 

in i Jt uc ®tions of this kind, I presume I should have been very 

: , een 1° observe it. I mean that my memory is not so good 

a >out these details, relating to Mrs. Magaw’s actions and 

words, as it would have been if I had known I was going to testify 

about them. I saw Mrs. Magaw last during the last year, I saw her 

twice that I remember positively. The last time I saw her may have 

been one of the two times that 1 have in mind—one w’as at that 

meeting, and the other was in her room. I am unable to state which 

of the two times was the last. They were the two last times. They 

weie both within a year of her death. One wras when Miss Lewis 

wa> her companion, I don’t know which one that was—w’hen I was 
in her room. 

I can t state whether the meeting was before that. I can¬ 
not be sure of that. Mrs. Tilton was there. A woman who goes to 
as many meetings as I do would not be able to say that Mrs. Tilton 
at that particular meeting, gave a map talk. I attend a great many 
meetings, I would bo at one this minute, were it not for my being 
here for this purpose. I don’t seem to be doing much else than 
attending meetings except occasionally looking after my husband 
I may be able to recall the whole of that meeting if I could only 
bold of a single thread. It was a public meeting of some sort 
that Mrs. Magaw attended and that I attended. I think the presid¬ 
ing officer was Mrs. Holmes. I cannot recall whether Mrs. Tilton, 
on that occasion gave a map talk on the Islands of the Sea. Mrs. 
Tilton gave a great many talks, and they relate to many places. 
During the winter the subject would be about the same, you know; 
the next, year it would be something else. Really, I don’t know 
whether it was the Islands of the Sea. It may have been 

405 Japan. I think it would perhaps come under that, but I 

don’t know. We have had some seven years’ study on the 
different countries, and Mrs. Tilton is a woman that alw’avs pre¬ 
pared herself on all of them. I have heard her on every one of the 
subjects. I am interested in this suit. I am one of the parties of 
the suit, interested as an Officer of the Women’s Foreign Mission- 
arv Societv. T am interested in having the money go w’here Mrs. 
Magaw’ wished it to go. T think Mrs. La Fetra told me that Mrs. 

Magaw’ was going to do something for the foreign missions. I think 

she was the natural one to do it.'I think she told me because I was 
one of the officers who ahvavs attend to those matters. T presume 
she mentioned the fact that Mrs. Magaw was going to make me one 
of the trustee*, but T do not know ; I can’t say. I know this, that 
as an officer. T frequentlv have tho<c things come to me, and I pay 
very little attention to them until something culminates. I knew 
Mrs. Magaw’ was ill. I do not know* that she had a stroke of paraly- 
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.sis. I do not know that 1 knew that. I heard that she was ill— 
seriously ill at that time, and that she had a nurse. I did not 
notice any difference in her, from the time prior to 1905 up to the 
time of her death, except, perhaps, a weakness that comes with old 

fu e ' j W1 - /? not sa - r I thought she could swing dumb bells at 
the end of five years, at her age. I knew that she was not a well 
woman. She had a nurse. I did not think the nurse was there for 
nothing It never occurred to me that it was foolish to keep the 
nurse there. A great many people have companions and nurses, 
even if they are not incapacitated. I do not think that I 
40b e\er heard anything of Mrs. Magaw^s financial condition. 

. f know’ that she gave liberally during my administra¬ 
tion of the special work affairs. I could not state the date of her 
last donation. I could if I could refer to my books. Possibly the 
last of March or April. It depends upon how near Easter it was. I 
should say the last donation w’as about Easter. Her other gifts were 
usually paid in the early part of the year. If I had no interest 
whatever in any kind of missions, I think my feeling towards this 
case would not be different, from what it is now’. I think it would 
be the same. I should wish that her wishes be complied with, that 
is what I believe she wished done. 

Q. And yet she never spoke to you? A. Well, 1 knew her well 
enough to know that she knew’ what she W’anted. 

Q. You never knew that she wanted to do what she did do? 
A. Well, no; she never conversed with me regarding the special gifts, 
except her special work. In my conversation with Mrs. Magaw, 

I never had any difficulty in understanding what she meant. 

I cannot tell how’ many times I saw T her in the last two years of her 
life. 1 only saw’ her twice during the last year, I think, as 1 have told 
you. I could not tell at all how many times in the year before that, 
possibly several times. She knew me" fairly well. She knew’ of me. 

1 am not a woman that does very much social calling. 1 am a busi¬ 
ness woman purely; so I don’t have much time for social calls. Pos¬ 
sibly, I would not have come in touch with her at all, except for the 
fact that I had her letters that came to her; and they only 
40 / came once a year. In talking with her I never thought for a 
moment that there was any doubt that 1 understood her and 
she understood me. It never occurred to me that there was any 
question about her meaning. I never doubted that she was able to 
grasp my meaning. 

Q. You say you noticed that Mrs. Magaw’ wras ill. What did 
vou think was the matter with her? A. Did I say I thought she was 
ill? 

Q. Yes; you knew’ that she was not well. A. Well, I heard that 
she w as not well. 

Q. What did you think w’as the matter with her? A. I did not 
think anything about it. 

Q. You did not know’? A. No. 

Q. You do not know anything about it? A. Why yes; on general 
principles, just as we hear of many people w’ho are ill; but I do not 
remember that I w’ent into particulars. 
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Q. Now, I am asking you whether you knew what was the matter 
with her, or whether you had been told what was the matter with her? 
A. I don t know that I can answer that, because I would not like 
to say that 1 had been told. I would not like to say that 1 conversed 
with her and was able to discover what was the matter with her be- 
CHU>e I have not been able to discover it by conversing with her. 

Q. 5 on knew whether you knew at that time whether she was 
sick and what was the matter with her, or whether you did not know? 

A. I never saw her when she was in bed" I saw her onlv 
408 when she was up and around. She was not confined to her 
bed at that time. 

Q. Do you understand what I mean? I am asking you whether 
you had any information as to what Mrs. Magaw's trouble was 9 
( i Oh. on general principles, I should say probablv I did. 

Q. Probably you did? A. Probably I was informed. 

Q. ^cs: but you do not know that you were informed? A. I do 
not remember any special ailment that she told me. 

Q. And from talking with her. you did not discover that there was 
any ailment? A. 1 did not. 

Q. So far as you observed, she acted as anv well woman of her 
age would act? A. Yes, sir. I think so. 

Redirect examination. 

By Mr. Leighton : 

1 lia\e had experience with people who were not always able to 
select the word they desired to use, aged people. Mv own father was 

ei / iI 1 lt .* v ' 1 f ! , . ur 1 . vcar> (,1<l " lien die died, and during the last two vears 
ot Ins life he was not always able to designate that article that he 
wished. lie would say, “I wish a spoon*’, when lie wanted a fork. 
Then lie would say “No** when you handed it to him. Then 1 would 
see that it was not what he wished, and when l would hand 
401> him a fork, father would say “yes’*. And little things like 
that I saw in my father's own ease. The condition of Mrs. 
Magaw impressed me similarly as that of my father. I should say 
it was a case similar to that: but I perfectly*understood her. 

Helen A. Snei.l, a witness of lawful age, called by and on behalf 
of the defendants having been first duly sworn, testified as follows: 

By Mr. Leighton : 

My name is Helen A. Snell. I am single. I am a deaconess. 

I knew Mrs. Alice 1). Mngaw in her lifetime. It was in the winter of 
1905, that I first knew her and from thence on until the time of her 
death. I did not board in the same hotel with her. From the 
"inter of 190o, up to the time of her death, I saw her about everv 
two or three weeks. 1 cannot tell exactly. The last time I saw her 
was either the last of May or the first of June before she died. The 
next time before that was two or three weeks before. I simply called 
as a friend. At the times of my visits, we always used to talk about 
her flowers, and I knew two or three of her friends here in the city_ 
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and the church work. We often used to f peak of Mrs. La Fetra. I 
occasionally read to her. The la-t time 1 saw her, I was with her 
possibly an hour. I recollect the subjects of our conversation during 
tnat Msit. 1 remember one. I remember the pretty little tea gown she 
bad on. I remember speaking of that. I never knew anything of 
the execution of this deed which is the subject of this controversy, 

Ain n .°r °* “ le codicil to her will. She never discussed with me 
0 either of these things. She never talked with me about her 
business affairs. During the last interview 1 had with Mrs 
Magaw, I did not read to her. I did not, at that time, have any 
^ V* undeivtanding what she desired to say. In conversation 
with her, I think I had no difficulty in understanding what she had 
to say during any of the period of my acquaintance with her. As 
a rule, I could understand her. Sometimes, it was hard at first to 
understand, hut I always understood after a time what she wanted 
to tell me I thought toward the last year or two that she talked 
somewhat better than she did after her illness of August, 1905 1 

won't say her powers of speech came back to her largely, I say 1 
understood her better. Perhaps that was because l was better ac¬ 
quainted with her. Mrs. Magaw always manifested knowledge of the 
fact when she miscalled a word, it annoyed her apparently. During 
some of the times that I saw her, she did so far as I could discern 
understand what she desired to communicate. I don’t think I can 
tell what her difficulty in conversing was. I just remember one 
incident. I think she always called Captain Forrest her “sunbeam” 
or something like that; I have forgotten just the word. “Sunbeam” 
or “sunshine”; I don’t know just what it was—her “Promise” or 
something like that. From the subject of her conversation, 1 would 
know whom she meant. From what I saw of Mrs. Magaw she was 
a woman of great intelligence. 

Q. Was she, in your judgment, at the time you last saw her 
capable of making a valid contract? 

Mr. McDimtt . I object to that, on the ground that this witness 
is not qualified to give an opinion as to Mrs. Magaw s corn- 
411 petency at the time specified. 

Mr. Leighton: 

Q. You may answer? A. What is it? 

Q. Did you think she was capable of making a valid deed or con¬ 
tract; I mean mentally capable of understanding the nature of a 
transaction of that sort? A. I should think so. 

Cross-examination. 

By Mr. McDivitt: 

I said that there always was difficulty in understanding her at 
first, but by talking to her I was able to understand her. That 
difficulty was simply that she used these words, as in speaking of her 
“promise”, or—well, on different days that I saw her she would seem 
to have a different word; that is, in using the noun she would some¬ 
times use the same word on different days, as “promise” one day and 
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“sunshine” perhaps another day. She sometimes used the word 
spirit I remember her using that word. I never heard her use 

! K ‘ "° rr ! earthway or “pathway” Of course I would not say that 

her niethod of talking was perfectly natural; I would sav that she 
was afflicted in some way, not articulating words, I would call that 
an affliction. I took an interest in Mrs. Magaw. and tried to cheer 
and please her and read to her occasionally. 
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Complainant's Exhibits Nos. 1 to 58. 

List of Checks. 


I>ate. 

Amount. Pavee. 

Aug. 16, 1905. 

$21.00 

E. S. La Fetra. 

July 1st, 1907. 

80.94 

Sarah I>. La Fetra.. 

July 1st, 1907. 

50. (K) 

Dr George \V. N. 
Custis 

June 17, 1907. 

74.94 

Sarah I). La Fetra.. 

May 31st, 1907. 

62.50 

Sarah I). La Fetra.. 

May 31st, 1907. 

94.30 

E. S. La Fetra. 

May 24 th. 1907. 

131.25 

E. G. Davis, Collec¬ 
tor of Taxes; The 
District of Colum¬ 
bia. 

May 13th, 1907. 

65.65 

E. S. I^a Fetra. 
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April 29, 1907. 

64.30 

E. S. La Fetra. 

April 22, 1907. 

88.70 

E. S. La Fetra. 

April 9th, 1907. 

68.o4 

E. S. La Fetra. 

March 30th, 1907. 

32.00 

George W. X. Cus¬ 
tis. 

March 15, 1907. 

38.00 

Mrs. J. Finnev En¬ 
gle. 

March 11th, 1907. 

73.34 

E. S. La Fetra. 

Feb’y 25, 1907. 

66.50 

E. S. La Fetra. 

Feb’y 11th, 1907. 

65.19 

E. S. La Fetra. 

Jan. 28th, 1907. 

59.40 

E. S. La Fetra. 


Endorsement on face of cheeks. 

(P. T.) (American Security 

and Trust Company. Paid 
Aug. 18, 1905.) 

(P. T ) 

(American Security ami Trust 
Company Paid July 3,1907.) 
(American Security and Trust 
Company. Paid Jun- 19 
1907 ) 

(American Security ami Trust 
Company. Paid Jun- I, 
1907.) Night. 

(American Security and Trust 
Company. Paid Jun- 1. 
1907.) 

(American Security and Trust 
Company. Paid Mav 28, 
1907.) 

(American Security and Trust 
Company. Paid Mav 14. 
1907. Night.) 

(American Security and Trust 
Company. Paid Apr. 30, 
1907.) Sight. 

(American Security and Trust 
Company. Paid Apr. 23. 
1907.) 

(American Security and Trust 
Company. Paid* Apr., 1907. 
Night.) Cut in error. J. S. 
(American Security and Trust 
Company. Paid Apr. 2 
1907.) 

(American Security and Trust 
Company.) Paid M’ch 24. 
’07. 

(American Security and Trust 
Company. Paid Mar. 12 
1907.) 

(American Security and Trust 
Company. Paid Feb. 26 
1907.) 

(Paid l*eb. 12, 1907. Trust 
Company. Night ) 

(American Security and Trust 
Company. Paid Jan. 29, 
1907. Night.) 
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Date. 


Amount. Payee. 

Jan. 

3rd, 

1907. 

30.00 

Dr. George W. N. 

Dec. 




Custis. 

31st, 

1907. 

59.00 

E. S. La Fetra . 

Dec. 

17, 

1906. 

67.69 

E. S. La Fetra. 
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Dec. 

4, 

1906. 

72.00 

E. S. La Fetra. 

Nov. 

20th, 

1906. 

94.94 

E. S. La Fetra. 

Nov. 


1906. 

75.05 

E. S. La Fetra. 

Oct. 

8th, 

1906. 

89.25 

E. 8. La Fetra. 

Oct. 

22nd, 

1906. 

61.94 

E. S. La Fetra. 

Sept. 

24th, 

1906. 

70.04 

E. S. La Fetra. 

Sept. 

17, 

1906. 

34.00 

George W. N. Cus- 





tie. 

Sept. 

10th, 1906. 

73.69 

E. S. La Fetra. 

Aug. 

27, 

1906. 

67 44 

E. S. La Fetra. 

Aug. 

13, 

1906. 

65.65 

E. S. La Fetra. 

Julv 

30, 

1906. 

62.24 

E. S. La Fetra. 

July 

17, 

1906. 

66.05 

E. S. La Fetra. 

July 

2nd, 

1906. 

46.00 

Geo. W. X. Custis.. 

July 

2nd, 

190-. 

108.79 

E. S. La Fetra. 

June 

19, 

1906. 

65.19 

E. S. La Fetra. 

June 

4, 

1906. 

66.75 

E. S. La Fetra. 

May 

22nd, 

1906. 

69.74 

E. S. La Fetra. 
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May 

8th, 

1906. 

62.85 

E. S. La Fetra. 

April 

24, 

1906. 

74.94 

E. S. La Fetra. 

April 

16, 

1906. 

200.00 

Mrs. S. D. La Fetra. 

April 

10th, 

1906. 

67.90 

E. S. La Fetra. 

April 

3, 

1906. 

70.00 

Dr. George W. N. 




Custis. 

March 

26, 

1906. 

50.44 

E. S. La Fetra . 

March 

12, 

1906. 

50.55 

E. S. La Fetra . 

Feb’y 

28th, 1906. 

5.00 

Wm. Rufus King, 



57.24 

M D. 

E. S. La Fetra. 


Feb’y 

13, 

1906. 

47.75 

E. S. La Fetra . 

Jan. 

30, 

1906. 

46.99 

E. S. La Fetra. 


Endorsement on face of checks. 


(R. T.) (P. T.) Paid. 


(P. T.) Paid. 

(R. T.) Security. Paid Nov. 
21, 1906.) 


* iiuiciaau 

Trust Company. Paid Nov. 
8,1906.) 

(American Security and Trust 
Company. Paid Oct. 10, 




1906. (R. T.) 

(American Security and Trust 
Company. Paid Oct. 29, 
1906 ) 


(American Security and Trust 
Company. Paid Sep. 25, 
1906.) 

Paid. 


Paid. 

(R. T.) Paid. 

(R. T.) Paid. 

(Endorsement illegible.) (R. 

T.) 

(American Security and Trust 
Company. Paid .Tul- 18, 

1906.) (R. T.) 

Paid. 

(R. T.) Paid. 

(American Security and Trust 
Company. Paid Jun- 20, 

* 1906.) (R. T.) 

(R. T.) Paid. 

(P. T.) Paid. 


(P. T.)(R. T.) Paid. 

(American Security and Trust 
Company. Paid Apr. 25, 
1906 ) (R. T.) 

(American Security and Trust 
Company. Paid Apr. 18, 
1906. (R. T.) 

(R. T.) (American Security 
and Trust Company. Paid 
Apr. 12, 1906. 

Paid. 

(R. T.) (American Security 
and Trust Company. Paid 
Mar. 27, 1906.) 

(Security Company. Paid Mar. 
13, 1906. (R. T ) 

(Paid.) American Security. 
Paid Mar 7, 1906. 

(R. T.) (Endorsement illegi¬ 
ble.) (Paid.) 

(American Se. and Trust Com¬ 
pany. Paid Feb. 14, 1906.) 

(American Security and Trust 
Company. Paid Jan. 31. 
1906.) (R. T.) 


14—2109a 
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Date. 


Jan. 

20, 

1906. 
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Jan. 

19, 

1906. 

Jan. 

9, 

1906. 

Jan. 

5th, 

1906. 

Dec. 

21, 

1905. 

Dec. 

h, 

1905. 

Dec. 

5, 

1905. 

Nov. 

24, 

1905. 

March 

25, 

1907. 


Robert magaav vs. amelia e. 

Amount. Payee. 

1906. 50.00 B. H. Stinemetz & 

Sons Co. 


39.50 E. S. La Fetra. 


20.25 E. S. La Fetra .. 
4/.45 E. S. La Fetra... 
64.05 E S. La Fetra.. 
60.00 Mrs. J F. Engle 
*'•25 E. S. La Fetra . 


47.85 E. S. La Fetra. 
65.05 K. S. La F'etra. 


HUNTLEY RT At. 

Endorsement on face of checks. 

(American Security and Trust 
Compauv. Paid Jan. 22, 
i yut). ) 

(American Security and Trust 
Company. Paid Jan. 22 
1906.) (H. T.) 

(R. T.) Paid. 

(P. T.) Paid. 

(RT.) Paid. 

(P* T.) Paid. 

(American Security and Trust 
Company. Paid Dec. 6 
1905. > (R. T i 

(Endorsement illegible.) Paid 

(American Security and Trust 
Company. Paid Mar. 26, 
1907.) ’ 
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Complainant's Exhibit No. 59. 


tlie town of Flatlands Kina* Con’ntv Robert Magaw late of 

...ind and memory, bit,SlSj o/’ 1^/ 

»rs.r, k ;r : V'^wS 

ssr sr 

daughter of A an Brunt Wyckoff former!v of thlV'r. t ^ , . the 

Ne ' v f ), ork > *he sunl of Two hundred dollars 1 i ° rookl >' n ’ 

O^ifaSTiSdlStt Cilr of Brootf an ^ Mart ^’ wid ™ of 
York, the sum of Two®hundred Kl ” gS C ° Un *y- Ne «' 

the An, °i n J e * te Port 

4» 

purpose','and IfeSrTarS^ ^ ^ 

mafnder of resW “ e and re ' 

which I shall own or tJJSlS 
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Tmvn°nf Fi a ?i B ? nt X i aRa "; and John D. Magaw both of the said 

them a” f S dnh.’ ? ^ SUrvivor °/ them alld to such one of 
iiem as .hall dul\ qualify as executor of this mv Will with nnwAr 

to receive the rents, i.ssues, profits, interest and income tWeofZd 

folbn '' ® 1Ve * 1em j le e S a l title of said estates in trust however for the 
folloinng uses and purposes, that is to sav, to sell and convert the 
same into money either at public auction or private sale and unon 

and trustees to pay all my lawful debL and 
charges against my estate and the several legacies hereinbefore mo¬ 
tioned, and out of the balance of such proceeds to mv in m -. 
-ns Van Brunt Magaw and John D Cw each an ^uKJd 

M ‘ ° pro wds’ToinVe't d the‘° "' C re, “ ai,,i,, « one <hird |wrt of such 
proceeds to invest the same and pay over the interest or in 

419 come thereof to my son Frederick I, Magaw for and during 

th , |, e t / rm ()f ?\ ls natural life, and from and immediately after 
the death of my said son Frederick L. Magaw, to pay the principal 
of such remaining one third of such proceeds tn 

tfr '■y f "4* i- >'««■■» mu™, 

children him surviving and in equal parts if he shall leave more than 
one child, and in case he shall leave no lawful child or children l b 

iri!."" 1 m ” b " Wi " n in p*. Am 

Eighth. It is my will that no devise or bequest herein made bv me 
in favor of mv said sons Van Brunt Magaw, John D. Magaw or 
Fiedenck L. Magaw shall fail or lapse by reason of thedeath of either 
of them before my decease, but the share or shares 0 f the ones tn 

nf tbf t0 v h T - eV T' ] next of kin according to the Laws 

»f the State of New York, in the same manner as if thev had survived 

me and become vested with the same and had then died intestate 

.^ lnth ’ f Tt 18 ^ a11 investmen ts which shall be made bv 

aid executors shall be either upon bonds secured bv first mortgage* 

on real property in the State of New York, or bv deposit!ng the same 

in some reliable Savings Bank or Banks in the Citv of Brooklyn * and 

il- T ( , * _ • can legally obtain. 

cl lf nt V J °" Pr a j"! d T ert that m y said executors and trustee^ 
shall not be required to give any security for the faithful perform- 

49A a |f e ° f iv 6lr < ntlCa " nder tins my will and that only those 

420 thereunder' “ eXecUtors of this m - v win sha H act as trusteed 

In case of the death or refusal to act of both of my said executors 
and trustees I direct that the same power, discretion and trust and 
itle to my estates as is herein reposed in them shall also vest in such 
trustee or trustees as may hereafter be appointed bv anv court of 
competent jurisdiction in order to carry out the terms and provisions 
of this my will provided such trustee or trustees shall duly qualify. 

Eleventh. I hereby make, constitute and appoint my two sons the 
said \ cn Brunt Magaw and John D. Magaw, both of the Town of 
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Flatlands, King? County, New York, and the survivor of them to 
he executors and trustees of this my last will and testament, hereby 
revoking and declaring null and void all former wills by me at any 
time heretofore made. 

In witness whereof I have hereunto set my hand and affixed my 
seal this 24th day of September, 1895. 

ALICE D. MAGAW. [seal.] 

Signed, sealed, published and declared by the said Alice D. Magaw 
the above named testatrix as and for her last Will and Testament in 
the presence of each of us who at her request and in her presence 
and in the presence of each other have hereunto subscribed our names 
as witnesses at the end of the Will, this attestation clause having 
been read aloud in the presence and hearing of the said testatrix im¬ 
mediately previous to our signing the same. The word “law- 
421 ful” in the last line of Page 2 and on the second line of Page 
8 interlined before execution. 

JOSEPH ASPINWALL, 

Residing at 741 Lafayette Ave., Brooklyn, N. Y. 
FRANCIS STOCKTON McDIVITT, 

Residing at 41 Chauncey Street, Brooklyn, N. Y. 

J. HUNTER LACK, 

Residing at No. 242 Warren Street, Brooklyn. 

EDGAR BERGEN, 

Residing at G7 Lenox Road, Brooklyn, N. Y. 


Washington, D. C., February 21st, 1907. 

Whereas, I, Alice D. Magaw, of the City of Washington, District 
of Columbia, did on or about the 24th day of September Eighteen 
u d ed ai id . i li-1 \ 1 1 t. make my last Will and Testament of that 
date, do hereby declare this to be a codicil to the same. 

First, I hereby ratify and confirm said Will in every respect save 
so far as any part of it is inconsistent with this codicil. 

Second, I give hereby the use of Lot No. 19 in Square No. 758, 
and known as house No. 207 B Street N. E. Washington I). C. to 
Hettie II. F ague, of the same place during her lifetime; and at her 
death when the same shall pass to the trust created in the third para¬ 
graph of this codicil for the same purpose and effect. 

I id. It l^ mj W ill and bequest to give to Amelia E. 
422 Huntley. Lydia II. Tilton, and Ilettie H. Fague as Trustees 
for the Womans Foreign Missionary Society of the Metropol¬ 
itan Memorial Methodist Episcopal Church of the" City of Washing¬ 
ton, D. C.. in trust, lots numbered 20 and 21 in Square 758 and 
known as 200 and 211 B Street N. E. Alashington D. C. with the 
\ t take control ot. to sell and convey the said property: the 
proceeds realized to he used towards the erection of a Memorial to mv 
departed husband Robert Magaw, and myself, either in China or 
India, the place of location and character of memorial to be decided 
by the society. 

In witness whereof, I have hereunto set mv hand and seal this 
21st day of February, A. D. 1907. 

ALICE D. MAGAW. [seal.] 
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n a?® fore S?' n g instrument was at the date hereof, by the said Alice 
aSVT 4 T- and pubIished as and Glared to be her la” 
her presence^nruHn th prepence of us, who at her request, and in 

STwhi 1 "h ^ t r ence of each ° ther ’ have ° ur 


ROBT. E. DOAN, 
KATIE A. LEWIS, 
C. M. FORREST. 


Supreme Court of the District of Columbia, Holding Probate Court. 
District of Columbia, To tvit: 

400 . Vi Vn \ C ' T av, ? r Register of Wills for the District 

423 of Columbia. Clerk of the Probate Court Do Hereby Certify 

I hat the foregoing are true copies of the original paper writ- 

n"\f™T° r .!i"' ff t0 S ’ 0 "c.'T 1 ' vil1 a "' , < rstilmon ‘ "nd eodicil P of Alice 
' bv^ 1 "' deceased — filed m the office of the Register of Wills for 

he ?sHte C of AP "n b V Clerk ,° f ,he Proba,e Co,lrt - matter of 
Dw 37 J! f A D ' Magaw ’ d «-eased — Case No. 14,669 _ Adm. 

J. fu r her cer ‘ if y> .Jhat I have compared said copies with the 

recftranSripts ZZf ’ them *° be f "" true and «*- 

da^of" July J A h D d 1908 ^ **' °' ‘ h ° ^ Pr ° bate Co " rt > this ** 
[seal.] W. c. TAYLOR, 

Deputy Register of Wills for the District of 

Columbia, Clerk of the Prohate Court. 
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Complainant’s Exhibit No. 60 . 


t T J 1IS ,nd « nture > made this 28th day of May in the year of our 
Lord one thousand and nine hundred and seven, by and between 
Aliee D. Magaw, widow, of the City of Washington, District of 
Columbia, party of the first part, and Amelia E. Huntley, Lydia H. 
Tilton, and Hettie H. Fague, Trustees, of the same place.' parties 
of the second part: 1 

Witnesseth, that the said party of the first part for and in con¬ 
sideration of the sum of Ten dollars to her in hand paid bv the 
said parties of the second part at and before the sealing and delivery 
of these presents, does grant unto the parties of the second part, their 
heirs and assigns as joint tenants, all those pieces or parcels of land 
situate in the City of Washington, District of Columbia, known as 
and being lots numbered Twenty ( 20 ) and Twenty-One ( 21 ) in 
John G. Ames and R. A. Morrison’s Subdivision of part of Square 
Seven Hundred Fifty-eight (758), as per plat recorded in Book 
13, folio 40, one of the records of the surveyor’s office of the District 
of Columbia, together with the improvements, rights, privileges 
and appurtenances to the same belonging. 

To have and to hold the same unto the use of the said parties 
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of the second part, their heirs and assigns, as joint tenants, in and 
upon the following trusts, and none other, to wit: 

First, in trust to permit the said party of the first part 
425 and her assigns to use, occupy and enjoy the hereinbefore 
described real estate and the rents, issues and profits thereof 
to have and to take to and for her own use and benefit for and 
during the term of her natural life and to enjoy the same during 
said period as fully and freely as though this conveyance had not 
been executed. 

Second. And upon this further trust, that upon the death of the 
said party of the first part, to sell the hereinbefore described real 
estate either at public or private sale, in the direction of said trus¬ 
tees, or the survivor of them, upon such terms and conditions, and 
if at public sale after such previous notice and advertisement as 
they, or the survivor of them, or the trustee acting in the execution 
of this trust, may deem best calculated to accomplish the purpose 
of this trust, and to convey the same to the purchaser or purchasers 
by good and sufficient deed in fee simple. The purchaser or pur¬ 
chasers shall not be required to see to the application of the purchase 
monev. 

Third. And upon this further trust, that the proceeds derived 
from such sale or sales, after paying and deducting necessary ex¬ 
penses attending such sale or sales shall be paid unto the Woman’s 
Foreign Mi- sionary Society of the Metropolitan Memorial Methodist 
Episcopal Church of the City of Washington, District of Columbia, 
and the receipt of the Treasurer of said Society shall be a sufficient 
discharge to said Trustees for the payment of said money. The 
money so paid to said society shall be applied by them in their 
discretion in the erection of a building as a memorial to grantor’s 
departed husband. Robert Magaw. and to grantor Alice D. 
42fi Magaw. to be used either for the purposes of a church, hos¬ 
pital. orphanage, mission home, school, or some other mis¬ 
sionary purpose in the discretion of said society. Said building 
shall be erected either in China or India and the character of said 
memorial, and the particular place at which it shall he located, shall 
be determined by the said society in its discretion. Such determina¬ 
tion shall be conclusive and binding upon all parties. 

And the said party of the first part covenants that she will war¬ 
rant specially the property hereby conveyed, and that she will execute 
snob further assurances of said land as may be requisite. 

in witness whereof the said party of the first part has hereunto 
set her hand and seal on the day and year first hereinbefore written. 

ALICE D. MAGAW. [seal. j 

Signed, sealed and delivered in the presence of— 

E. S. LA FETRA. 

0. M. FORREST. 

Dtstrtct or Columbia. To vdt: 

I. C. M. Forrest, a notary public in and for the District of Colum¬ 
bia. do hereby certify that Alice D. Magaw, widow, party to a certain 


i 
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Deed, bearing date on the 28th day of May A. D. 1907, and hereto 
annexed, persona ly appeared before me in said District, the said 
Alice D. Magaw being personally well known to me as the person 
who executed the said Deed, and acknowledged the same to be her 
act and deed. 

427 Given under my hand and seal this 28th dav of May 
A. D. 1907. 

t SEAL -] C. M. FORREST, 

Notary Public, D. C. 

(Endorsed:) Received for Record on the 28th day of Mav A. D. 
1907 at 2:82 o’clock P. M.; and recorded in Liber No. 3078 at folio 
215 et seq. one of the Land Records of the District of Columbia 
and examined by R. N. Dutton, Deputy Recorder. 
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Transcript No. 6433. 
Complainant’s Exhibit No. 61. 


Health Department of the District of Columbia. 

A Transcript from the Record of Deaths. 

Certificate of Death . 

No. Burial Permit 175,398. No. of Record 175,133. 

I 

District of Columbia. 

Full instructions for the guidance of those using this blank, and 
space for remarks may be found on the other side. 

1. Date of this Death, Aug. 10, 1907. 

2. Full name of deceased, Alice D. Magaw. 

If an unnamed infant insert full name of both parents. 

3. Sex: 4. Age: 5. Color: 6. Conjugal conditions: 

Female. Years, 83. White. Widowed. 

Months, 6. 

Days, —. 

Under sex, color, and conjugal condition, strike out the words not 
applicable. 

Under color, the term “ colored ” includes all of African descent, 
whether of pure or mixed blood. 


7. Occupation-. 

8. Birthplace of deceased 

9. Birthplace of Father — 
10. Birthplace of Mother 


11. Duration of residence in this District 

12. Place of death, La Fetra’s Hotel. 


If born in the United States, 
give State, Territory or Dis- 
j trict; otherwise give county. 
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13. Cause of death. Duration: 

Primary—Cerebral Thrombosis. 2 mos. 

Immediate—Oedema of lungs and general exhaustion. 

14. If death occurred in an Institution, give: 

Name of Institution-. 

Length of time Deceased was an inmate-. 

15. If Deceased did not Die at His or Her Residence, give: 

Place of residence-. 


I hereby certify that I attended the deceased professionally during 
her last illness. 


GEO. W. N. CURTIS, M. D., 

Address, 110 E. Cap. St. 


To be filled out and Signed by the Undertaker: 

Place of Burial, Brooklvn, N. Y. Date of Burial,-, 1907. 

Route of Transportation, Penna. R. R. Date of Removal, Aug. 
11,1907. 

Signature, JOHN R. WRIGHT CO., Undei'taker , 

Address, 1337 10 St. N. W. 

Remarks:-. 


429 Correct. A. C. P. 

Washington, D. C., Dec. *20, 1907. 

The foregoing is a true and correct copy of a certificate of death 
on file with the Health Department of the District of Columbia, and 
duly recorded in the records of said Department. 

' [skal.J WM. C. WOODWARD, M. D., 

Health Officer , District of Columbia. 
Attest : HARRY C. McLEAN, Chief Clerk. 


430 Complainant’s Exhibit No. 62. 

(Also Marked “ComplYs Ex. #2 of Oct. 9, 1908.”) 

Jan 17th, 1905. 

My Dear Son : Your letter and check received, and check de¬ 
posited. It gave me much pleasure to see your handwriting on the 
envelope which was handed me on my way to breakfast. The day 
being fine, Mrs. Williams & T walked to the bank, it being my first 
outing in some days. About an hour ago I received a telegram 
from Fred saying he would arrive at 6 p. m. on Pa. Road, so I have 
secured a room. I am glad to learn of Teunis recovery and hope he 
will rapidly regain his accustomed strength, so that their visit here 
will be a pleasure to both. Teunis certainly had a long serious and 
expensive sickness. T wonder if the digging of sewers A: grading of 
streets had something to do with the cau^e of typhoid cases? 

I expected a letter from Mabel today as I supposed she wrote to 
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lours in love, 

MOTHER. 

heoau JT,!o nm W ,» n ' 4 , ^. '' 1Ust ', x ‘, ver .V unsatisfactorily stated 

j^Tns me'bmuSUet'aT' ^ ^ M-^AdTe 

jo, „ MOTHER. 

4dl District of Columbia, 

City of Washington, ss: 

hd.’ fe° l&? y 1 . W ? sh jngton, District of Colum- 

^ ' Tr H er,K '', 1 1{ Mng»tr, to secure the paymenTof 

I" 1 ; 1 " • »f Mon™, ,, aS e 428 ™ the S.Sll 4^ « lli in' 

"; , ', t, r u r 1 ; ",™ l """ M ,. . '»■>, -»vi«*”£“ 

in the jear one thousand rune hundred and seven before me ner 

r m ^t £r^ifd^te : 

'me that in WiS ASTISJ 

F kiss "CAr 2; 

r SofT.t .'pis K; 

SS • * hereby certify, that John E. Mitchell of 
iho or , "“hinKton, District of Columbia, was, at the time of takine 
the proof and acknow edgment mentioned in his annexed cert ficati’ 
a Commissioner for the State of New York, to take the proof and' 
acknowledgment of deeds and other instruments to be «ed oJ 
recorded in this state and to administer oaths and affirmations and 
hat such Commissioner was at the time aforesaid, duly authorized 
lo take the same, and that I have compared the signature of the «aid 
Comm.s-.oner to the certificate subjoined to the annexed instant 
with the signature of such Commissioner deposited in this office 
and ha\e also compared the impression of the seal affixed to such 
certificate with the impression of the seal of such Commissioner 
deposited in this Office and I verily believe the signature and W 
pression of the seal to the said certificate to be genuine \Viti™s 
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my hand and the seal of the Secretary of State, at the City of Albany 
this second day of April, in the year one thousand nine hundred 
and seven. James L. Whalen Deputy. Secretary of State. (L S ) 
* 4*J e affected by this instrument lies in section 20, in Blocks 
6 ,/ 0 o to 6,<08 inch & 6,715 to 6,717 inch on the land map of the 
County of Kings. 

Recorded Apr. 23, 1907. 

Liber 636 Certificate to cancel mortgages page 547. 

E. J. McCARTHY, Comparer. 


433 Register's Office, 

County of Kings , State of New York: 

I, W illiam A. Prendergast, Register of the said County, have 
compared the annexed copy with an instrument Alice D. Magaw to 
Charles K Schiffman recorded in this office, on the 23rd day of 
April A. D., 190/, at — o’clock — min. — M. in liber 636, page'547, 
? f . so< : tlo . n Certificates t0 Cancel Mortgages 20 blocks 6705 
to }<u.S inclusive & 6715 to 6717 inclusive and certify the same to 

ho a correct transcript therefrom, and of the whole of said instru¬ 
ment. 

In testimony whereof, I have hereunto subscribed my name and 
affixed my official seal, this 23rd day of March 1909. 

WM. A. PRENDERGAST, Register. 

e. j. McCarthy, 

By WALDO R. BLACKWELL, 

Ass*t Deputy Register. 24. 


Alice D. Magaw^ Recorded in Liber 636, Certificates to cancel. 
Mortgages page o47 to Greater New York Development Company. 

Satisfaction of Mortgage. Dated March 29, 1907. The land 
454 affected by the within instrument lies in Section 20 in Block 

.i ^ 6705 incL & 6715 t0 6717 incl. on the Land Map of 

the County of Kings. R. & R. Wood, Harmon & Co., 261 B’wav 

N. Y. C. E. J. McCarthy, Comparer. 


Memorandum. 


For Complainant’s Exhibit No. 63 see stipulation at page 471 of 
this record. (This Exhibit is “Compl’t’s Ex. #3 of Oct. 9 , 1908.”) 
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4rf0 Deposition of Van Brunt Magaw. 

Filed Mar. 11, 1909. 

In the Supreme Court of the District of Columbia. 

No. 27393. In Equity. 

Robert Magaw 

vs. 

Amelia E. Huntley et al. 

Commission to Take Depositions. 

The President of the United States to Robert ID Ewell, Esq., New 
iork City, Greeting: 

Know you, That in eonfidenee of your prudence and fidelity you 
nave been appointed and by these presents you are invested with 
poi\u and authority to examine Van Brunt Magaw as witness for 
the defendants in the above-entitled cause upon the interrogatories 
annexed to this commission; wherefore, you are hereby commanded 
at a certain day and place, or certain days and places, to be ap¬ 
pointed by you, to cause said witness to come before you and then 
dud there examine him on oath or affirmation, upon the said inter- 
rogatories and reduce his testimony into writing to be signed by 
said witness; and having so done, annex the same to this commis¬ 
sion, closed up under vour seal, and make return thereof into said 
Court with all convenient speed. 

Witness The Honorable Harry M. Clabaugh, Chief Justice of said 
Court, the 17th day of February A. D. 1909. 

J. R. YOUNG, Clerk, 

By F. E. CUNNINGHAM, 

Assistant Clerk. 


43b In the Supreme Court of the District of Columbia. 

No. 27393. In Equity. 

Robert Magaw 
vs. 

Amelia E. Huntley et al. 

At the execution of the foregoing commission issued out of the 
Supreme Court of the District of Columbia, and to me directed, em¬ 
powering me to examine witnesses in the above-entitled cause, I 
Robert H. Ewell, the commissioner in the said commission named, 
first duly took the following oath before George F. Harrison, Notary 
Public: 

“I shall according to the best of my skill and knowledge, truly, 
faithfully, and without partiaUy to any or either of the parties, take 
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whether or not the signature thereto is yours? If yea, the exam¬ 
iner will file the same as a part of your deposition. 

P ifth. If your answer to the l&*t interrogatory be yea, shite lor 
what this cheek was given, and all circumstances connected there¬ 
with, fully. File all letters written by you, your agent or attorney, 
to your mother, relating to this check, or the business with which 
it had to do, and all letters sent to you by her, or by any one else 
acting for her, relating thereto. If you say you have no such let¬ 
ters. state fully what has become of them, and where they now are. 

Sixth. State who wrote the memorandum “Account of Rob. and 
Ste\ e Magaw, on the back of said check, and why said memo¬ 
randum was endorsed thereon. 

Seventh. If in answer to the fifth interrogatory, you say 
441 that the proceeds of the check represented your mother’s 
dower interest in the proceeds of a certain mortgage, given 
in payment of part of the purchase money of certain real estate be¬ 
longing to your father, state when the mortgage was given, where 
recorded, and all the details connected with said transaction. 

Eighth. Please state when the property was sold, for what the 
mortgage was given, the names of tlie grantor and grantee, and 
where the same is recorded? 

Ninth. State whether or not you or your attorneys or agents, sent 
to your mother a deed of release, or other paper writing for her to 
sign and execute before some person having power to take acknowl¬ 
edgments of deeds in the District of Columbia, at or about the time 
you sent said check to her? If yea. state where the paper now is, 
and please produce the same to the examiner, that he may make 
a copy thereof, as part of your deposition. If you state it is not in 
your possession, state where it is; whether it was recorded, and 
where? 

Tenth. State whether or not your mother had, at the time of her 
death, an account with the American Security and Trust Company 
of thi< City? If yea. whether you obtained a settlement of said ac¬ 
count. and the return to you. of the checks given by her during her 
lifetime. li \ea. produce any of said checks relating to any busi¬ 
ness transactions occurring subsequent to August 1005; and espe¬ 
cially one for the sum of $1500, given by her in the month of June. 

1'^b. State whether the signature thereto is her signature, 
442 and file the same as part of your deposition. If you state 
that tlie check is not in your possession, state where it is. 
Eleventh. State whether or not you had any other business trans¬ 
actions with your mother, from August 1005.'until her death, than 
that relating to the sending of your said check for $1200? If yea. 
what? State in detail the nature of the transactions, and to what 
the same related. 

Twelfth. If you have in your possession, any letter or letters re¬ 
lating to any business transactions between yourself and vour 
mother, or between anybody else and your mother, written bv her. 
or on her tietialf. or \ ourself or other persons, please produce 
them all ami filo them as part of your deposition. 

Thirteenth. Did or did not your mother, in December 1903, or 
thereabouts, have any business transaction with the complainant. 
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nrnn„ a ;,.* tote " 1,at h , was fully ; "bether it related to the sale of real 

LT:L°H r i e r n K al P roperty > °‘‘ " ha ‘ " as it- character and nature; 
r,,Tr , e bus,I !f\ was done by complainant personally, or 
oragent “ y ’ ,f the la,ter - sta ‘e the name of such attorney 

D ° you ^ now personally, or from conversations had 

hi to! f T na,,t ’ ?I other P®?™. whether or not he has had any 
bmmess dealings mth your mother, subsequent to August 1905? If 

- ea > s,ate "hat they were; who was his agent or attorney in such 
44 “? transactions, and all you know about the same. 

6 n=- D ° I - ™ k »°w or can you set forth any other 

matter or thing which may be a benefit or advantage to the 
parties at issue m this case, or either of them, or that may be ma- 
tonal to the subject of this your examination, or the matters in 

£%££££ ’*• ,l “ 

B. F. LEIGHTON, 

Solicitor for Defendants Huntley, 

Tilton, Fague, and La Fetra. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 27393. 

Robert Magaw, Complainant, 
vs. 

Amelia E. Huntley et al., Defendants. 

State of New York, 

County of New York, ss: 

, \ AX v® RU ? T . M ag ^w, having been by me sworn to testify the 
truth, the whole truth, and nothing but the truth, concerning the 

low* 6 f ° r Which thlS de P° sltlon is taken, deposed and stated as fol- 

To the first interrogatory he answered and said • 

I am and I have already testified. 

444 To the second interrogatory he answered and said • 

No, I am not the executor of my mother’s will and mav 
ne\er be. I am at present the collector on appointment of the Court 
lo the third interrogatory he answered and said • 

Soon after the death of my mother, Miss Fague and Mrs. La 
Fetra delivered to me some papers which they informed me be 
longed to my mother. I never saw my mother’s desk, or any of 
her furniture, after her death, all of which had been reinoved from 
her room before I had an opportunity to take charge of her effects 
hether all the papers and effects were delivered to me I do not know 
but I will produce any letters, books and papers that may be under 
my control From August 1905 until her death I receded no e7 
tors of any kind signed by herself, and there are no letters written 
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to mv mother bv niv agent or attorney on mv behalf that T know 

* v * O «/ 1/ 


To the fourth interrogatory he answered and said: 

The signature of the $1,200 cheek shown me is my signature. 
(This cheek is dated May 23. 1907, not May 27, 1907 as stated in 
interrogatory.) 

To the fifth interrogatory he answered and said: 

The $1200. check represented what I thought was my mother’s 
share of a fund of $7,800. then in my possession. I do not know of 
mv own knowledge how the fund arose, nor just what my mother’s 
interest in it was. It was placed in my hands by my nephew, Rob¬ 
ert Magaw, because, as he informed me, my mother was en- 
44.7 titled to the interest on it during her lifetime, and on her 
death the principal was to be equally divided between my 
nephews, Robert and Steven Magaw, or their heirs or assigns. In 
April. 1907. Robert Magaw insisted on having the fund divided and 
1 therefore divided the money as requested by Robert and his 
brother Steven Magaw, and retained $1,200. to cover my mother’s 
interest in the fund. The defendant Miss Ilettie Fague wrote me 
a letter about it and I replied. Both letters are herewith filed. (Wit¬ 
ness produces two letters, one without date, addressed to Mr. A. D. 
Magaw, signed by Ilettie II. Fague, and marked “Written for Mrs. 
A. D. Magaw ’; the other letter is dated May 13, 1907. addressed 
to “Dear Mother.” and signed V. B. Magaw. I acted for the pro¬ 
tection of my mother’s interest in the fund, upon my own risk and 
responsibility, and without any instructions from her except the let¬ 
ter of Ilettie II. Fague herewith filed which I considered no instruc¬ 
tion at all. My mother was plainly incompetent to manage her 
affairs and had no conception of the transaction, ami someone had 
to act for her. and as there was no one else in Brooklyn to do it, I 
assumed the responsibility and divided the money, as I have stated. 
I did not write any other letter relating to this check, as far as I 
can find or remember, nor did mv attornev or agents on mv behalf 
write anv such letters. 

To the sixth interrogatory he answered and said: 

The memorandum “Account of Rob. and Steve. Magaw” on the 
$1,200. check was written by myself before the cheek was 
440 sent to my mother, and was intended to indicate that the 
check related to the $7,800 in which Robert and Steven Ma¬ 


gaw were interested. 

To the seventh interrogatory he answered and said: 

T do not know how the $7,800. fund arose. Robert Magaw may 
have told me that it came from a mortgage. I never had any knowl¬ 
edge or information as to its details, or how it came to be made, nor 
where it was recorded. My connection with the matter came about 
only because the complainant. Robert Magaw, could not do any 
business with my mother because of her mental condition, and I 
was called upon to hold the fund for mother’s protection until some 
other disposition of it could be made. 

To the eighth interrogatory he answered and said: 

I am absolutely unable to give any of the facts called for by this 
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auction. You are asking for something that never was any of mv 
business, and about which I know nothing. y 7 

t j j e nlnth interro S ator y he answered and said: 

1 did not send my mother a deed of release, or any other paper, 

r hpr tiO siffn nr ovn/mf a *n W r n-I i^^ t/ _i • ^ J 



To the tenth interrogatory he answered and said: 

My mother at the time of her death had an account with the 
American Security & Trust Co. After her death I had her 
44 < account balanced, and certain checks given by her were re- 
turned to me. Some ot these checks are already in evidence 
as part of the complainant’s case, but the others so far as they relate 
to business transactions subsequent to August, 1905, I herewith file 
(Witness produces seven checks each drawn on the American Se- 
cunty « Trust Company, and signed A. D. Magaw, as follows: One 
dated \\ ashington, D. C., Jan. 15, 1907 to the order of E. S La 
betra, for $04.79; one dated Washington, 1). C. June 7th, 1907, No. 
178, to the order of Martha A. Bremerman, for $1,500.; one dated 
Washington, D. C. July 30tli, 1907, to the order of Miss Hettie 
Fague for $41.10; one dated Washington, D. C., Sept. 11th, 1905, 
No. 120, to the order of Sarah D. La Fetra, for $100.; one dated 
Washington, I). C., Oct. 18th, 1905, No. 121, to the order of Geo. 
W. N. Custis, M. D., for $76.; one dated Washington, D. C., Oct. 
18th, 1905, No. 121, to the order of E. S. La Fetra, for $88.03; and 
one dated Washington, D. C.; Nov. 6, 1905, No. 122, to the order 
of E. S. La Fetra, for $88.30.) The $1,500. check, dated June 7th, 
1907, seems to bear mother’s signature. 

To the eleventh interrogatory he answered and said : 

I had no business transactions with mother, between August, 1905, 
and the time of her death in August, 1907. I sent her a check from 
time to time, reason for so doing was the fact that mother was 
very old and critically ill and expected to die at any time. She was 
surrounded by the defendants Sarah D. La Fetra and Hettie Fague, 
and their friends and employees. She was wholly under their in¬ 
fluence. She depended on them for her very existence. I 
448 did my best to have a Guardian appointed for her, but Dr. 

Custis would not help me. He said he could bring mother 
out all right. I tried to bring my mother home, but I was opposed 
by Mrs. La Fetra and Miss Fague. I had no right to remove her 
by force; and I could not get her away from Mrs. La Fetra in any 
other way. The only thing I could do was to send her money from 
time to time by check, and this I did. 

To the twelfth interrogatory he answered and said: 

I have no letters in my possession relating to any business trans¬ 
actions between myself and my mother. 

To the thirteenth interrogatory he answered and said : 

I do not know and have no information as to whether mother 
had any business transaction with the complainant, on or about 
December, 1906. The complainant and I are not connected in 
business in any way, and he does not know about my affairs, nor do 
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I know about his, except that I have been consulted bv him some¬ 
times. 

To the fourteenth interrogatory he answered and said: 

As far as I know or have any information, the only transaction 
that complainant had subsequent to August, 1905, relating to my 
mother’s affairs was the one in connection with the $7,800. fund, 
and above referred to. In that matter his attorney was Mr. F. S. 
McDivitt. 

To the fifteenth interrogatory he answered and said: 

I was satisfied I had exhausted every reasonable means to care 
for my mother. Immediately after her unfortunate, dreadful afflic¬ 
tion in August, 1905, and within a month after she left her 

449 home at our house in Brooklyn I consulted Mr. J. B. Lamer, 
a very able lawyer and estimable gentleman of Washington, 

where my mother was then stopping. He advised myself and the 
complainant in this case, Kobert Magaw, against all unpleasantness, 
of a proceeding for a Guardian, which would be opposed by her 
physician, Dr. Custis, as in that case a commission in lunacy ap¬ 
pointed by the Court would be the only resort, which I also disliked. 
Besides, Dr. Custis, Jr. a son of her regular physician in attendance, 
who came to see my mother professionally while I was there, told me 
she would never get any better and could not possibly last long. I 
received the $7,800. in question, $1,200. of which was paid over 
to her. It did not belong to me, and I could have been prosecuted for 
keeping it, and as there had been no guardian appointed, I do not 
see how I could have acted otherwise. 

VAN BKUNT MAGAW. 

450 Mr. A. D. Magaw: 

I enclose Mr. McDivitt’s letter to you. Please write at once, and 
advise your mother what to do, she does not know. What right 
have Robinson Bros, to say how your Mother's share should be in¬ 
vested? Do you think $1200 a fair price to pay her? Please advise 
her at once, so she can answer McDivitt. Please return this letter 
and the one I mailed you the other day. 

Very respectfully, HETTIE H. FAGUE. 

Written for Mrs. A. D. Magaw. 

451 1486 Ocean Ave. 

May 13, ’07. 

Dear Mother: I rec’d Miss Fague’s letter “undated” Sunday by 
special mail. Replying I would say this Matter has given me con¬ 
siderable anxiety. Mr. McDivitt’s letter seems to be very plain, and 
I think perhaps you had better take his advice the amount $1200 00 
is based on the usual way of calculation by the Northampton tables. 
I suppose. You ask what right has Mr. Robinson to say how it 
shall be invested. Why the principal belongs to them and Robt. 
Magaw’- Mother has the interest only during her lifetime, and after¬ 
ward it goes to them, so you see they want it not only invested 
safely but so it can be converted into cash promptly, which could 
not be always done with a Mortgage. 1 suppose Mother would he 
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Your Affectionate Son, y. b. MAGAW. 
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Washington, I). C., Sept. 11th, 1905. No. 120. 
American Security and Trust Co. 


Pay to Sarah D. La Fetra or order #100.00/100 One Hundred Dol- 
lars. 

her 

A. D. x MAGAW. 

mar k 

J. B. GREGG CUSTIS. 

YY ltness: 

V. B. MAGAW. 

(Endorsement on face of check.) 

Paid Sep. 14 1905. 

(Other part of endorsement illegible.) 

(Endorsements on back of check.) 

Sarah D. La Fetra; E. S. La Fetra. 

Washington, D. C., Oct. 18 th, 1905. No. 121. 

American Security and Trust Co. 

Pay to Geo. W. N. Custis M. D. or order $76.00/100 Seventy-six Dol¬ 
lars. 

her 

ALICE D. x MAGAW. 
mark. 

Witness-: 

V. B. MAGAW. 

GEO. W. N. CUSTIS, M. D. 

(Endorsement on face of check.) 

American Security and 
Trust Company. Paid 
Oct. 20 1905. 
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(Endorsement on back of check.) 

The National Capital Bank 
of Washington. Washington 
D. C. Oct. 20 1905. 

All prior endorsements 
guaranteed. 

Geo. W. N. Custis. 


453 Washington, D. C., Oct . 18, 1905. No. 121. 

American Security and Trust Co. 

Pay to E. S. La Fetra or order $08.03/100 Sixty-eight 03/100 Dol¬ 
lars. 


her 

A. D. x MAGAW. 
mark. 


Witness-: 

V. B. MAGAW. 

GEO. W. N. CUSTIS, M. D. 


(Endorsement on face of check.) 

American Security & Trust Company. 
Paid Oct. 19 1905. 


(Endorsement on back of check.) 
E. S. La Fetra. 


Washington, D. C., Nov. 6, 1905. No. 122. 


American Security and Trust Co. 


Pay to E. S. La Fetra or order 
Dollars. 


$88.30 Eighty-eight and 30/100 

A. D. MAGAW. 


(Endorsement on face of check.) 

American Security <fc Trust Company. 
Paid Nov. 6 1905. 


(Endorsement on back of check.) 
E. S. La Fetra. 
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454 Washington, D. C., Jan. 15, 1907. 

American Security <£ Trust Company 


Pa y'°‘ he order °f E. S. La Fetra Sixty-four and 79/100 Dollars. 

xril. A. D - MAGAW. 

Night 


(Endorsement on face of check.) 


American Security and 
Trust Company. Paid 
Jan. 16 1907. 


(Endorsements on back of check.) 

The Commercial National Bank 
Prior Endorsements 
Jan. 16 1907 
Guaranteed. 

Washington, D. C. 

E. S. La Fetra. 


Pay to the 

Commercial National Bank 
Washington, D. C. or order. 

All previous endorsements guaranteed 
Washington Exchange Bank 
Washington, D. C. 

Geo. O. Wilson, Cashier. 


455 No. 495. 


Brooklyn, N. Y., May 23, 1907. 
Mechanics’ Bank 


Pay to the order of Alice D. Magaw Twelve hundred Dollars. 
$1200.00/100. VAN BRUNT MAGAW. 

(Endorsements on bock of check.) 

Account of Rob. and Steve Magaw. 

Deposit to the credit of 
Alice D. Magaw. 

Pay Riggs National Bank, 

Washington, D. C., or 
order, All prior endorse¬ 
ments guaranteed 
May 27 1907 
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American Security & Trust Co. 

J. E. Howe, Treas. 

Received Payment 

Through New York Clearing House, 
May 28 1907 
The Bank of America. 

Pay Bank of America, N. Y. 

Or Order 

Prior Endorsements Guaranteed 
The Riggs National Bank, 
of Washington, D. C. 

Henry H. Flather, C/ias-ier. 


456 No. 178. Washington, D. C., June 7th, 1907. 

$1500. 

American Security & Trust Company 

Pay to the order of Martha A. Bremerman Fifteen Hundred Dollars. 
$1500.00. 

A. D. MAGAW. 


(Endorsements on face of check.) 

Good 

When Properly Indorsed 
$1500# 

Chas. E. Howe Treas. 

Don’t Destroy 

American Security & Trust Co. 

American Security 
Paid 


(Endorsements on back of check.) 

Martha A. Brennerman 
Philip A. Christman 

Traders National Bank 
Washington, D. C. 

May 12 1907 
All Previous 

Endorsements Guaranteed. 


457 No._. Washington, D. C., July 30th, 1907. 

American Security & Trust Company 

Pay to the order of Miss Hettie Fague Forty-One & 10/100 Dollars. 
$41.10. 



A. D. MAGAW. 
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(Endorsement on face of check.) 

American Security and 
Trust Company. Paid 
Aug. 14, 1907. 

(Endorsements on back of check.) 

Hettie Fague 

Pay Commercial National Bank, 
Washington, D. C. 

Or order, 

Citizens Savings Bank, 

The Commercial National Bank, 

Prior Endorsements 
Aug. 14 1907 
Guaranteed 
Washington, D. C. 


4^8 Defendants* Exceptions. 

Filed Mar. 29, 1909. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 27393. 

Robert Magaw, Complainant, 
vs. 

Amelia E. Huntley et al., Defendants. 

Come now the defendants by B. F. Leighton, Esq., their solicitor, 
and except to certain answers of Van Brunt Magaw, made to the 
interrogatories propounded to him, in his deposition filed in this 
case, as follows, to-wit: 

First. To that part of his answer to the fifth interrogatory, com¬ 
mencing with “I acted for the protection” and ending with “I 
assumed the responsibility and divided the money as I have stated.” 

Second. To that part of his answer to the seventh interrogatory, 
commencing with “My connection with,” and ending with the sen¬ 
tence. 

Third. To so much of his answer to the eleventh interrogatory 
as commences with “My reason for so doing,” and ending with the 
close of said answer. 

Because said parts of said answers are self-serving, voluntary state¬ 
ments of a hostile witness, and not responsive to the interrogatories 
propounded to the witness. And defendants will move, at the 
hearing of this cause, to strike the same out. 

B. F. LEIGHTON, 

Sol. for Defendants. 
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459 Motion for Leave to Amend. 

Filed May 26, 1909. 

In the Supreme Court of the District of Columbia. 

Equity. No. 27393. J 

Robert D. Magaw, Complainant. 

YS. 

Huntley et al., Defendants. 

B. F. Leighton, Esq., of Counsel for the Defendants. 

Please take notice that the motion for the allowance of an amend¬ 
ment to the original bill filed herein, will be presented to his Honor, 
Mr. Justice Barnard, in Equity Court No. 1, on Wednesday, May 
26, 1909, at ten o’clock A. M., or as soon thereafter as counsel may 
be conveniently heard. 

FRANCIS STOCKTON McDIVITT. 

E. HILTON JACKSON, 

Solicitors for Complainants. 

460 Amendment. 

Filed Mav 26, 1909. 

In the Supreme Court of the District of Columbia, Holding Equity 

Court. 


Equity. No. 27393. 

Robert D. Magaw, Complainant. 

vs. 

Amelia E. Huntley, Lydia H. Tilton, TIettie TT. Faoue, Indi- 
\idually and as Trustee of the Womans Foreign Missionary So¬ 
ciety of tlie Metropolitan Memoriid Methodist Episcopal Church, 
of Washington; Sarah D. La Fetra, Individually and as President 
of the Woman’s Foreign Missionary Society of the Metropolitan 
Memorial Methodist Episcopal Church; Van Brunt Magaw, Fred¬ 
erick I.. Magaw, Stephen Magaw. 

Now comes the complainant through his attorneys. Francis S. Mc- 
D • tt and E. I Tilton Jackson and moves the Court to allow the 
following amendment of and to the original bill filed herein : 

1. To amend paragraph 2 of said bill by adding the defendant. 
Charles M. lorrest, who is of lawful age and is sued in his own right 
as one of the participants in the fraud and undue influence exer¬ 
cised over and upon the decedent, Alice D. Magaw, in connection 
with the procurement of the execution of the deed of May 28, 1907. 
filed as a part of said original bill and marked “Exhibit A.” 
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2. To amend paragraph 5 of said original bill by adding 

461 the following: 

The complainant further avers and charges that Alice D. 
Magaw, the decedent herein, at the time of the execution of the deed 
of May 28, 1907, sought to be cancelled and set aside by these pro¬ 
ceedings, had been stricken with two distinct and independent 
strokes of paralysis, was suffering with partial blindness by reason 
of cataract and because of her advanced years, physical and mental 
weakness, was wholly dependent upon the defendants, Hettie H. 
Fague and Sarah D. Le Fetra for care, nursing and attention; that 
she was also dependent upon the said Hettie H. Fague and Sarah 
D. La Fetra for aid in, and attention to her business affairs, both 
for a long time prior and subsequent to the execution of the deed 
aforesaid, and complainant further avers that the said Sarah D. 
La Fetra was her confidential adviser in relation to her business 
affairs; the said decedent was also dependent upon the defendant, 
Charles M. Forrest, for aid in and attention to her business affairs, 
and complainant further avers that said Forrest from sometime in 
December, 1908, up to the death of the decedent Alice D. Magaw, 
was her real estate agent and the manager of her property, and 
along with the aforesaid Sarah D. La Fetra, was her confidential 
adviser in relation to her property and business affairs. 

3. Bv adding the following to paragraph 7 of the bill of complaint 
herein: 

Complainant further avers and charges that because of the rela¬ 
tions of confidence heretofore set forth as subsisting between the 
decedent, Alice D. Magaw, and the defendants herein, but 

462 more particularly between the decedent and the defendants 
Hettie H. Fague, Sarah D. La Fetra and Charles M. Forrest 

and, with the intention of cheating and defrauding the heirs at law 
of said decedent out of their share of the aforesaid property and 
taking advantage of the close and confidential relations hereinbefore 
referred to, procured her to execute and deliver said deed without 
the knowledge of said heirs at law, and thereafter the defendant, 
Charles M. Forrest, either placed or caused to be placed on record 
the deed as aforesaid, since which time all the defendants herein 
have refused to permit any of the heirs at law of the said decedent 
to have the rents and profits of said property. 

4. To amend paragraph 10 in said original bill by adding the 

following: 

( d ) That a writ of subpoena may be issued from this Honorable 
Court, directed to the defendant, Charles M. Forrest, commanding 
him to appear arid answer the exigencies of this complaint. 

(e) That costs may be decreed against the defendant Charles M. 
Forrest, and such other relief as to the Court may seem right and 

pr ° per ' FRANCIS STOCKTON McDIVITT. 

E. HILTON JACKSON, 

Solicitors for Complainant 



234 


ROBERT MAGAW VS. AMELIA E. HUNTLEY ET AL. 


463 In the Supreme Court of the District of Columbia, Holding 

Equity Court. 

Equity No. 27393. 

Robert D. Magaw, Complainant, 

vs. 

Huntley et al., Defendants. 

I, Francis S. McDivitt, being first duly sworn depose and say that 
the proposed amendment to the original bill of complaint herein 
is not offered for the purpose of vexation or delay and that the mat¬ 
ter of said amendment is material and could not with reasonable 
diligence have been sooner brought to the attention of the Court. 

FRANCIS STOCKTON McDIVITT, 

Of Counsel for Complainant. 

Subscribed and sworn to before me this 26th day of May, 1909. 

[seal.] C. CLINTON JAMES, 

Notary Public. 


464 Decree Dismissing Bill with Costs. 

Filed June 7,1909. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 27393. 

Robert Magaw, Complainant, 
vs. 

Amelia E. Huntley et al., Defendants. 

This cause came on to be heard at this term of Court, on bill, an¬ 
swers, and testimony on file therein, and the motion of complainant 
to amend his said bill; and was argued by counsel whereupon, on 
consideration thereof, it is this 7th day of June, 1909, adjudged, or¬ 
dered and decreed, that the application of complainant for leave to 
amend his said bill, be, and the same hereby is denied; and that 
said cause be, and the same hereby is dismissed, with costs, to be 
taxed by the Clerk; and that defendants have execution therefor, as 
at law. 

By the Court. 


JOB BARNARD, Justice. 
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465 Decree Allowing an Appeal. 

Filed June 9, 1909. 

In the Supreme Court of the District of Columbia. 

No. 27393. Equity. 

Robert Magaw 
vs. 

Amelia Huntley et al. 

The complainant having prayed an appeal in open Court from 
the decree passed herein June 7, 1909, the same is allowed, and the 
bond therefor for costs, is hereby fixed at $100 this 9th day of June 
1909, now for then. 

JOB BARNARD, Justice. 


466 Bond for Appeal to Court of Appeals. 

Filed Jun- 23, 1909. 

In the Supreme Court of the District of Columbia. 

No. 27393. In Equity. 

Robert Magaw 
vs. 

Amelia E. Huntley et al. 

Know all men by these presents, that we, Robert Magaw as prin¬ 
cipal, and Illinois Surety Company as surety, are held and firmly 
bound unto the above named Amelia E. Huntley et al., in the full 
sum of One Hundred dollars to be paid to the said Amelia E. Hunt- 
ley et al., their executors, administrators successors, or assigns. To 
which payment, well and truly to be made, we bind ourselves, and 
each of us, jointly and severally, and our and each of our heirs, 
executors, administrators, successors, and assigns, firmly by these 
presents. Sealed with our seals, and dated this — day of June, in the 
year of our Lord one thousand nine hundred and nine. 

Whereas the above-named Robert Magaw has prosecuted an an 
appeal to the Court of Appeals of the District of Columbia, to re¬ 
verse the Decree rendered in the above suit by the said Supreme 
Court of the District of Columbia: 

Now, therefore, the condition of this obligation is such, that if 
the above-named Robert Magaw shall prosecute his said appeal to 
effect, and answer all costs if he shall fail to make good his plea, then 
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this obligation shall be void; otherwise, the same shall be 
467 and remain in full force and virtue. 

ROBERT MAGAW, [seal.] 

ILLINOIS SURETY COMPANY, [seal.] 

By LOUIS L. PERKINS, [seal.] 

Attorney in Fact. 

Sealed and delivered in presence of— 

SUSAN B. MAGAW. 

0. K. 

* _ 

Counsel for Defendants. 

Approved the — dav of-, 1—. 

WRIGHT, 

Justice S. C. D. C. 


Memorandum. 

1009, July 0.—Time in whieh to file transcript of record in Court 
of Appeals of the District of Columbia, extended from time to time 
to January 20th, 1910, inclusive. 

468 Directions to Clerk for Preparation of Transcript of 

Record. 

Nov. 16, 1909. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 27393. 

Robert Magaw, Complainant, 
vs. 

Amelia E. Huntley et al., Defendants. 

It is hereby mutually stipulated and agreed by and between the 
parties to the above entitled cause, by their respective attorneys, that 
the following shall constitute the record on appeal from the decree 
of Justice Job Barnard to the Court of Appeals of the District of 
Columbia, to-wit: 

First. Copy of complainant’s bill, and of the exhibits filed there¬ 
with. October 5, 1907. 

Second. Copies of the answers of defendants to said bill, namely, 
answers of Ilettie II. Fague. Amelia Huntley, Lydia H. Tilton and 
Sarah D. La Fetra. all filed November 21, 1907. 

Third. Copy of general replication. 

Fourth. Transcript of the evidence, prepared by complainant’s 
Attorneys, filed with and made part of this stipulation. 

Fifth. The deposition of Van Brunt Magaw, together with the 
exhibits filed with said deposition. 

469 Sixth. The following exhibits offered in evidence by com¬ 
plainant, to-wit: Last will, testament and codicil of Alice D. 
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ROBERT MAGAW, 

By E. HILTON JACKSON, 

F. S. McDIVITT, 

470 „ , His Attorneys. 

AMELIA E. HUNTLEY 
LYDIA H. TILTON, 

HETTIE H. FAGUE, 

SARAH D. LA FETRA 

By B. F. LEIGHTON, 

Their A ttorney. 

471 Stipulation for Court of Appeals Record. 

Filed Jan. 14, 1910. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 27393. 

Robert Magaw 

V3. 

Amelia E. Huntley et al. 

It is hereby stipulated by counsel for the respective parties Wptn 
that the original exhibit marked “Complainant’s Exhibit No 63*” 

herein 0 ^ C ° Urt ° f ApP6alS 88 8 part of the trans cript of record 

E. HILTON JACKSON, 

•n Attorney for Complainant. 

B. F. LEIGHTON, 

Attorney for Defendants. 
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472 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
471, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 27293 in Equity, wherein Robert 
Magaw is Complainant and Amelia E. Huntley, et als. are Defend¬ 
ants, as the same remains upon the files and of‘record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 19th day of January, 1910. 

TSeal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2109. Robert Magaw, appellant, vs. Amelia E. Huntley et al. Court 
of Appeals, District of Columbia. Filed Jan. 19, 1910. Henry W. 
Hodges, Clerk. 
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u, ’f °l pistrict of Columbia. 

APRIL TERM, 1910. 

No. 2109. 

ROBERT MAGAW, Appellant, 
against 

AMELIA E. HUNTLEY ET AL. 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 

BRIEF FOR APPELLANT. 

This is an appeal from a decree of the Supreme Court 
filed June 7, 1909, dismissing the bill of complaint with 
costs. 

The suit was brought in equity for the annulment of a 
deed (made without consideration) on the ground that it 
was wrongfully procured from the grantor by her confiden¬ 
tial agents while she was incompetent to manage her affairs. 
The grantor, in August, 1905, was stricken with paralysis, 





after which she never wrote or talked intelligently. On 
February 21, 1907, she is alleged to have made a codicil 
to her will to more effectually effectuate the purposes of 
which she made the deed of May 28, 1907, which is the sub¬ 
ject of the present controversy. She died August 10, 1907, 
and these proceedings were instituted on October 8, 1907. 

The grantor was a lady 83 years of age (R., p. 18), living 
apart from her family (R., p. 18), so blind she could not 
read (R., p. 156), and so afflicted by disease of the brain 
(R., p 176) that she could not talk (R., p. 41) or write 
sensibly (complainant’s original Exhibit No. 63, R., p. 237); 
was feeble in mind and body (R., pp. 78 and 189), wholly 
unable to take care of herself, and was in charge of a nurse 
night and day (R., p. 110); in fact, the grantor was not 
only under the influence of those around her; she was under 
their absolute control; her money affairs were in the hands 
of Mr. Forrest (R., p. 140), who drew the deed (R., p. 130); 
she depended upon the defendants, Mrs. La Fetra (with 
whom she boarded) and Miss Fague (nurse), for the neces¬ 
sities and comforts of life (R., p. 113), and upon her 
physian, Dr. Custis (who is 80 years of age himself), for 
recovery of her health. 

All these people were interested in raising money for the 
cause of foreign missions, and Mrs. La Fetra’s hotel was a 
general meeting place for the ladies of the missionary 
societies (R., p. 123); Mrs. La Fetra herself was president 
of the foreign missionary society (R., p. 10), Miss Fague 
was a member (R., p. 7), and Mr. Forrest was an honorary 
member of one society (R., p. 135) and was a steward and 
the treasurer of the church with which the missionary 
societies were connected (R., p. 135). Mr. Forrest had been 
a friend of Mrs. La Fetra’s for many years, and she called 
him “Charlie” (R., p. 135). 

But while the grantor, Mrs. Magaw, had lived in Wash¬ 
ington many years and had made contributions to these 
missionary societies, she still retained her membership in 





the Dutch Reformed Church at Brooklyn (R., pp. 58 and 
106), and prior to her stroke of paralysis took a lively in¬ 
terest in her sons and grandchildren, and spent several 
months every year with them in Brooklyn (R., p. 61). 
These relatives also visited the grantor in Washington many 
times (R., p. 61), and she corresponded with them by letter 
(R., p. 61). She had previously made a will in favor of 
her relatives (R., p. 210), and this will she carefully kept 
for twelve years, and no change was made until those 
around her thought she was likely to die (R., p. 176), and 
then Mr. Forrest prepared the codicil (R., p. 131), which was 
soon followed by the deed at the suggestion of Mrs. La Fetra 
(R., p. 130). 

Under these circumstances the appellant respectfully sub¬ 
mits that “when the facts disclosed create a strong doubt of 
the integrity of the transaction between the vendor and the 
vendee, they throw on the vendee the dutv of making a 
full explanation and the burden of proof to sustain it.” 

Clements vs. Nicholson. 6 Wall., 299. cited in Baker 
v*. Humphrey, 101 U. S., 499. 

The appellant also respectfully submits that the defend¬ 
ants have fallen under the weight of this burden, as ap¬ 
pears bv the testimony of Mr. Forrest, one of defendants’ 
witnesses. Mr. Forrest testifies positively that the grantor, 
at the time of signing, understood the deed to be something 
very different from what it is. 

It is very clear, therefore, that the deed was not the act 
of the grantor, and it matters not at all (1) whether the deed 
was voluntary, but signed under a misapprehension of its 
contents and effect, or (2) whether it was involuntary and 
wrongfully procured at a time when the grantor was incom¬ 
petent. 

Tn either case it cannot stand in equity. 



ASSIGNMENT OF ERROR. 


I. The court erred in holding that the deed of May 28, 
1907, was the act and deed of Alice D. Magaw. 

II. The court erred in denying the application of the 
complainant for leave to amend (R., pp. 232, 233). 

III. The court erred in dismissing the complainant’s 
bill. 


BRIEF AND AUTHORITIES. 

I. 

First Assignment of Error. 

The court erred in holding that the deed of May 28, 1907, 
was the act and deed of Alice D. Magaw. 

The complainant is the grandson of the grantor, Alice D. 
Magaw. and as the son of his deceased father, John D. Ma¬ 
gaw, the complainant is entitled to one-half of the share of 
the estate which said John D. Magaw would have taken if 
living. The complainant’s interest in the property in ques¬ 
tion is, therefore, an undivided one-sixth part (see will R 
p. 210). 

That the complainant may maintain this action see: 

Harding vs. Handy, 11 Wh., 103. 

Shakespeare vs. Markham, 72 N. Y., 400. 

The deed was either: 

I. A voluntary conveyance (as claimed by the defend¬ 
ants), and subject to the rules applicable to voluntary con¬ 
veyances, or, 




II. An involuntary conveyance wrongfully procured when 
the grantor was incompetent. 

Considered as a voluntary conveyance, it cannot stand in 
equity, for the reason that it was obtained by those standing 
in a confidential relation to the grantor, without independ¬ 
ent advice, and does not conform in a material respect to 
the alleged purpose of the grantor. Such a deed must be 
set aside as not being the act of the grantor, for equity will 
not reform . a voluntary conveyance. 

I|^^lb^recalled that this is an action to rescind and not 
to &&&&, anrT it is fundamental that a mistake of fact to 
justify a reformation must be mutual. 

Walden vs. Skinner, 101 IT. S., 577. 

Eaton Eq., p. 277. 

Story Eq. Jur., vol. 7, sec. 155. 

“A mistake on one side may be ground for rescinding 
but not for reforming a written agreement.” 

Dulanv vs. Rogers, 50 Md., 533. 

Mu lock vs. Mulock, 31 N. .T. Equity, 594, 602. 
Coutts vs. Acworth, Law Rep., 8 Equity Cas., 558. 
Huguenin vs. Basely, 14 Vesey, 273. 

White vs. White, 60 N. J. Equity, 104, 115. 

Grant vs. Baird, 61 N. J. Equity, 389. 

Gee vs. Spencer, Vernon’s Ch. R., 32. 

13 Cvc., 577. 

This court in O’Connell vs. Koob. 16 App. D. C., 169. 
laid down the following doctrine, which has peculiar ap¬ 
plication to the case at bar: 

“It may, however, be laid down as the settled 
doctrine that, even in the absence of any special re¬ 
lation between the parties, where a person gains a 
great and manifest advantage over another by a vol¬ 
untary instrument, the burden of proof is undoubt¬ 
edly thrown upon the person receiving the benefit, and 
he is under the necessity of showing that the trans- 
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action is fair and honest; for although the court never 
prevents any one from being the voluntary object 
of the bounty of another, yet it must be shown that 
• was purely voluntary, and not produced 
by any undue influences or misrepresentations, which 
the court views in all cases with the utmost abhor- 
rence. ,, 

In White vs. White (GO N. J. Eq., 104, 115, xu/pra) 
the court say: 

“It is not enough that it was read to him, and 
that he was told generally that, it conveyed the prop¬ 
erty to John, and that he so understood it. Such an 
‘understanding’ is not sufficient in the case of an il¬ 
literate man unaccustomed to business transactions. 
The word ‘understand’ so much used by lawyers 
and jurists in connection with the execution of deeds, 
wills and such instruments, includes the realization 
of the practical effects and consequences in every di¬ 
rection of the proposed act, be it deed or will.” 

In Gee vs. Spencer (Vernon’s Ch. R., 32) the court says; 
“A misapprehension in a party shall avoid his release,” and 
in TTugucnin vs. Ba«eley (14 Yesey, 273) Lord Eldon says: 
“The person ought not to be permitted to execute such a 
deed.” 

Tn Cramsey vs. Sterling (111 App. Div., 5G8, 57G and 
577) the New York Supreme Court says: 

“The remaining question, which, as already inti¬ 
mated, it would seem should be the only question, is 
whether there has been sufficient proof of fraud or 
mistake to warrant the rescission of the deed and as¬ 
signment. It ha« been seen that the consideration 
was utterly inadequate, so much so as to give rise to 
a suspicion, at least, that the contracts are oppressive. 
Tt clearly appears that this uneducated young man, 
who was without business experience, relied entirely 
on the representations of his real estate agent, Dean, 
whom Brown, representing the defendant, set in mo¬ 
tion. These representations were made to Dean by 
Brown, and although the defendant may not have 
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authorized them all, yet for the purposes of this ac¬ 
tion to rescind, he is chargeable therewith and can¬ 
not retain the property, the transfer of which was 
induced by either false or fraudulent representations. 
(Bedell vs. Bedell, 37 Hun, 419; Page vs. Krekey, 
137 N. Y., 312; Green vs. Roworth, 113 id., 462; 
Kountze vs. Kennedy, 147 id. 124.)” * * * 

“Moreover, it is to be remembered that this is an 
action to rescind, not to reform a contract, where 
proof of fraud or mutual mistake is essential. It does 
n °t matter whether the information upon which the 
plaintiff acted was fraudulent or not, it is sufficient 
that, without negligence on his part, he was led to 
believe and did believe that maternal facts were differ¬ 
ent, and that there is no element of estoppel in favor 
of the defendant to lead the court to refrain from 
granting a rescission.” 


And in Nat. Prov. Bank vs. Jackson (33 Ch. D., 1, at 
page 10) it is said: 

“Now the rule is that if a person who seals and de¬ 
livers a deed is misled by the misstatements or mis¬ 
representations of the persons procuring the execu¬ 
tion of the deeds, so that he does not know what is 
the instrument to which he puts his hand, the deed 
is not his deed at all.” * * * 

Now what was the alleged purpose of the grantor in the 
t*ase at bar? The answer to this question appears from the 
statements of the defendants Mrs. La Fetra and Mrs. Tilton 
in their answers to the bill of complaint and from the testi¬ 
mony of Mr. Forrest. 

Mrs. Tilton, answering for herself, says (R., p. 12) : 

“She further states that during one of her visits 
upon decedent, the decedent informed her of the 
provisions made by her in a codicil to her will; 
* * * that she told her that she intended to 

execute a deed to effect the same purpose which she 
sought to accomplish by the codicil to her will.” 
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Mrs. La Petra in her answer says (R., p. 15) • 

‘‘On the contrary, she says the truth is, that prior 
h) the execution and delivery of said deed the said 

} lad added a codici l to her will, on the 21st 
< \ of February, 190/, for the purpose of accomplish- 
nuj the same object that she sought to effect by the 
execution and delivery of said deed.” ^ 

Mr. Forrest testifies on direct examination (R., p. 130): 

i Witness: ^tie said she wanted me to write 

her a deed, deeding the two pieces of property that the 

Facue "*°* * M \f. HUnt !f y M , rs ' Tilton and Miss 

•f . -M e r reading the deed over to her she 

sikI she wanted the other house also deeded * * * 
after sending some time with her, and talking over 
tlm matter with her, I said I would go back ?oX 
oftce and prepare another deed. I came back to the 
/ H , alul thought seriously over the matter, after 1 
■ ' , out exactly what she wanted, and I got all the 

«k a I had and brought it around to you ,R 
ton. I told you the circumstances and facts and 
asked you to prepare the deed as you saw fit The 

me T & y Z U the " handed to 

, fi' it 1Jt T to , M ! ss Magaw, read it to her, and 
ktt it with her I think a day or two.” 

On cross-examination Mr. Forrest says (R., p. 139 ) • 

• lI can give you some of Mrs. Magaw’s words at 
, 'y interview; in talking about the preparation of 
l £ , deetl - M 18 - M°gaw told me that she wanted the 

J “Q° A°'!f ri " t le c0( lcl1 ’ or " ords to that effect, 
y. And your understanding of her idea was 

t at the deed was to be substantially like the codicil? 
a 0 ^^ sir* 

“Q. And that it was to accomplish the same ef 
feet so far as the two houses were concerned? A 
So .^ r t K ' ir '’ e houses were concerned. 

hou2s? A Y«, C sir WaS * hat ^ C0Ver the three 

“Q. And you think that when Mrs. Magaw sirmeH 
deed, she thought the deed was accomplishing 8 the 



purpose the codicil would have accomplished after 
her death? A. She thought it would be much 
stronger, and that it would stand better in the courts. 

“Q. It would stand better? A. Yes, sir. 

“Q. And it was to carry out the same purpose? A. 
Yes, sir. 

“Q. And it was made to do the same thing the 
codicil was made to do, except that one would hold 
better than the other? A. She wanted the deed in 
her lifetime.” 

So it appears from the defendants explanation that the 
grantor’s alleged purpose is set forth in the codicil (R., p. 
212), namely, (1) to provide a home for Miss Fague and 
(2) a memorial for herself and husband. 

It will be seen that the deed does not conform to either 
of these purposes: 

First. The deed does not provide a home for Miss Fague, 
nor does it make any other provision for Miss Fague in 
place thereof. 

Second. The deed does not contain any imperative direc¬ 
tion for the memorial, but merely a discretionary power to 
apply the money for that purpose; whether the memorial 
shall be erected or the money used for other purposes is left 
to the discretion of the societv. 

Third. The deed cuts down the appropriation for the me¬ 
morial from $11,000 to $7,400—that is, the memorial shall 
cost $3,600 less than the grantor intended it should cost ; and 
as the memorial was to be for the grantor and not for the 
society this difference is material in considering whether the 
deed conforms to the grantor’s purpose. 

We will now consider separately these points of difference. 

The Home for Miss Fague. 

The grantor probably had a stronger desire to do some¬ 
thing for Miss Fague (the nurse) than to do something for 
missions. Several of the witnesses say she wanted to assist 
Miss Fague. 

2 




Miss Lewis (who acted as nurse when Miss Fague was in 
the hospital) testified (R., p. 27): 

“1 supposed this paper was an addition to her will 
for Hettie. Mrs. La Fetra said she was fixing some¬ 
thing for Hettie. I supposed that it was an addition 
to her will, not from any former conversation about 
it, but only that I knew she wanted to do something 
for Hettie. I had heard Mrs. Magaw say that, time 
and time again; she could not say Hettie. She said 
‘Ettie.’ ” 

And on cross-examination witness testified (R., p. 30): 

“I can’t recall when was the first time she spoke 
to me about doing something for Miss Fague; it was 
when I first nursed her; she repeated that several 
times; on several occasions she said so.” 

Miss Fague also was the grantor’s first choice for trustee, 
according to Mrs. La Fetra s testimony. 

Mrs. La Fetra says (R., p. 144): 

“Mr. Forrest said to her that if she gave this prop¬ 
erty to missions, she had better have some trustees. 
Mrs. Magaw said: 7 will Itvvc Ilettie; she is interested 
in missions.’ ” 

And Mrs. La Fetra thought it would be better to have two 
other ladies as trustees, and suggested the names of the de¬ 
fendants Mrs. Huntley and Mrs. Tilton (R., p. 144). Wit¬ 
ness continues: 

‘‘Mrs. Magaw said at this time (referring to prepara¬ 
tion of codicil), ‘I want to give two houses to missions 
and one to Hettie * * * I want to give that property 
to Hettie and after her death, to the Fagues; T want 
to give the property to Hettie for her life.’ ” 

Dr. Custis also testified that she wanted to provide for Miss 
Fague. 

Dr. Custis says (R., p. 171): 




“I knew her will had been made from her general 
talk, and at one time she became anxious about some 
provision for Miss Fague, and made it very clear that 
she wanted to make provision for her, so that she 
would be provided for during life, and was anxious 
only, seemingly, as to how she could do it without 
disturbing that will, without writing a new will en¬ 
tirely.” 

Again, on cross-examination. Dr. Custis says (R., p. 193): 

“The property she wanted Miss Fague to have was 
a house. * * * She sa id 8 } ie wanted Miss Fague 

to have it, as I remember it, she specified that. At 
any rate, she wanted to make special provision for 
Miss Fague during her life, and then the property to 
revert to whomever made up the heirs or whomever 
she might leave it to. She made that distinction clear 
to me. * * * Mrs. Magaw wanted the pro¬ 

vision of that will to stand with the further addition 
that she might, wish to make. That addition was to 
give a house to Miss Fague during her lifetime and 
which at her death was to go wherever Mrs. Magaw 
should provide. That was all she talked about with 
reference to making a codicil. She did not talk to 
me about anything else ” 

Not a word was said to Dr. Custis about missions or a 
memorial in China. 

From the testimony (which is the defendant’s explana¬ 
tion) it appears that some provision for Miss Fague was a 
very important part of the grantor’s purpose, and yet the 
deed does not provide for her at all. 

The Memorial for the Grantor. 

The purpose of the grantor, as appears from the codicil, 
was that the proceeds of the sale of the three houses were to 
be devoted to the erection of a memorial for herself and her 
husband. It was an imperative direction to do something 
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for the benefit of the grantor’s name and reputation after 
her decease. The codicil reads (R., p. 212): 


The proceeds realized to be used towards the erec- 
lon of a memorial to my departed husband, Robert 
Magaw, and myself, either in China or India, the 
place or location and character of memorial to be de¬ 
cided by the society.” 


This is positive and imperative so far as it relates to the 
application of the proceeds to the erection of some memorial 
Only the location and character of the memorial were left 
“to be decided by the society.” 

The provisions of the deed, however, are substantially dif¬ 
ferent on this point. By the deed, the society may deter¬ 
mine, not only the location and character of the memorial, 
but, it is also left to the society to decide whether or not there 
shall he any memorial at all. 

The deed contains the following (R., p. 214) : 

“The money so paid to said Society shall he m>- 
p/W by them, in their discretion, in the erection of 
a building as a memorial to grantor's departed hus¬ 
band. Robert Magaw, and to grantor, Alice D. Ma¬ 
gaw, to be used either for the purposes of a church 
hospital orphan age, Mission Home, School or some 
other Missionary purpose, in the discretion of the 


This deed was carefully drawn by a distinguished mem¬ 
ber of the bar of the city of Washington, B. F. Leighton. 
Esq. (R., p. 130), who is counsel for the defendants in this 
case; and the words, “in their discretion,” we may assume, 
were used bv him in the ordinary sense in which judges 
and lawyers use those words. 


Mr. Forrest, testified (R., p. 130) that he told Mr. Leigh¬ 
ton to draw the deed as he saw fit—and we think we mav 
also assume that Mr. Leighton followed instructions. 

A few examples of the use and meaning of the words “in 
their discretion,” may be sufficient. 






In Bennett vs. Norton (171 Pa., 221, 231) the court, in 

passing, say: 

A discretionary poircr involves an alternative 
power, i. c. y a power to do or refrain from doing a 
certain thing.” 

In a New York case, Parsons rs. Best (Thomp. and Cook, 
211, 213), the will made an absolute devise to testator’s wife 
and then followed this clause: “Subject, however, to a dis¬ 
tribution of the same among all my children, in her dis¬ 
cretion, and when she may deem proper to do so” (p. 213). 

Construing this provision, the court sav: 

“It can be regarded as only the expression of a 
wish that in the exercise of a discretion, entirely con¬ 
sistent with the devise, that his children may be per¬ 
mitted to enjoy the estate from her, when, in her dis¬ 
cretion, she shall determine to make distribution. 
The word ‘subject’ does not control the preceding 
devise, but is controlled by the positive language 
which precedes it, and the qualification of it by the 
'discreturn which follows it.' 

In Taylor rs. Bonham (46 V. S., 233. 267) the court savs: 

“One of the tests on this subject is, that a naked 
power to sell may be exercised or not by the execu¬ 
tors, and is discretionary; while an imperative direc¬ 
tion to sell and dispose of the proceeds in a certain 
way, as in this case, is a power coupled with a trust.” 
Citing 7 Dana, 1; 10 Peters. 533; 12 Wend., 544; 
2 Story’s Eq. Juris., Sec. 1070; 10 Ves., 536. 

Therefore, when the deed says that the money “shall be 
applied by them in their discretion,” it means that they 
have power to apply it or to refrain from applying it to that 
particular object. They have a discretionary power to be 
exercised or not as they choose. It is not an imperative di¬ 
rection to be followed at all events. 


The Cost of the Memorial. 

The three houses are valued at about $11,000, or $3,600 
for each house (R., p. 43), and the whole of this *11,000 was 
to be devoted to the memorial. This appears from the 
codicil (R., p. 212) and also from the testimony of Mr. 
Forre?t (above quoted), in which ho says on direct examina¬ 
tion (R., p. 130) and also on cross-examination (R., p. 139) 
that it was Mrs. Magaw's intention to give the three houses 
for this purpose; he also says (R., p. 139) that when the 
grantor signed the deed she thought it was accomplishing 
the same purpose the codicil would have accomplished after 
her death with relation to the three houses. 

On redirect examination (R., pp. 141 and 142) Mr. 
Leighton called Mr. Forrest's attention to the difference be¬ 
tween the grantor's purpose and the contents of the deed, 
and the only explanation Mr. Forrest could give was that, 
he uas under the impression that the deed carried out the 
purpose of the codicil, “but on second thought" he remem¬ 
bers that tt data not. He does not change his testimony as to 
the grantor’s purpose. Tie simply says the deed does not 
conform to the purpose. 

Perhaps the transaction required the services of an able 
and careful lawyer, but certainly the grantor had no legal 
advice or assistance, or any other kind, except from those 
most, interested in securing her property. 

We respectfully repeat and submit that the deed, consid¬ 
ered as a voluntary conveyance, cannot stand in equity, for 
the reason that it was obtained by those standing in a con¬ 
fidential relation to the grantor, without independent ad¬ 
vice, and does not conform in a material respect to the al¬ 
leged purpose of the grantor, and as a voluntary deed can¬ 
not be reformed, it must be set aside. 

Mulock vs. Mulock, 31 N. .T. Equity, 594, 602. 

Caspari vs. First. German Church, 12 Mo. App.. 293. 

Coutts vs. Acworth Law* Rep., 8 Eq. Cas., 558. 

TTuguenin vs. Baselev, 14 Vesey, 273. 

Grant vs. Baird, 61 N. J. Equity, 389. 

Gee vs. Spencer, Vernon's Ch. R., 32; 13 Cyc., 577. 




The Confidential Relation and the Burden of Proof. 

Undue influence to overthrow a conveyance inter vivos 
may he inferred from the mere existence of confidential 
relationship such as has been conceded to exist in this 
case. This relationship affords no such presumption as 
to wills*, unless coupled with proof of fraud or undue in¬ 
fluence. 1 he existence of confidential relationship, there¬ 
fore, in the case at bar, is sufficient to justify the court in 
inferring undue influence unless rebutted bv satisfactory 
evidence on the part of the defendants. 

Ralston vs. Turpin, 129 U. S., 663. 

Lee vs. Lee, 71 N. C., 139. 

Bancroft vs. Otis, 91 Ala., 287. 

Tyson vs. Tyson, 37 Md., 583. 

Underhill on Wills, vol. 1, p. 207. 

Coffin vs. Coffin, 23 N. Y., 9. 

Baldwin vs. Parker, 99 Mass., 79. 


We think it will be difficult to find a case in which any 
person was more dependent upon others than was the grantor 
in this case. Mrs. Magaw was away from her relatives, with¬ 
out independent adivce, physically helpless from paralysis, 
blind, 83 years old, and under the care and protection of Mrs. 
La Fetra, in whom the grantor rightly imposed great con¬ 
fidence (R., p. 114). Mrs. La Fetra had been her friend, 
had advised her about her affairs, had furnished her with 
a nurse and with an agent to manage her property. Mrs. 
Magaw depended upon Mrs. La Fetra for food, medicine, and 
every necessity and comfort of life as a child would depend 
upon its mother (R., p. 114). She naturally trusted and 
relied upon those whom Mrs. La Fetra approved and em¬ 
ployed for her. And we understand that Mrs. Magaw’s 
helplessness and dependency upon Mrs. La Fetra and the 
others is not denied bv the defendants. 



This court in Holtzman tv*. Linton, 27 App. D. C., 256, 
used the following language: 

' In discussing the obligations arising out of fidu¬ 
ciary relations where there is no intentional conceal¬ 
ment. no misrepresentation, no actual fraud, Mr. 
Pomeroy says: ‘The doctrine to be examined arises 
from the very conception and existence of a fiduciary 
relation. \\ bile equity does not deny the possibility 
of valid transactions between the two parties, yet, 
because every fiduciary relation implies a condition 
of superiority held by one of the parties over the 
other, in every transaction between them by which 
the superior party obtains a possible benefit, equity 
raises a presumption against its validity, and casts 
upon that party the burden of proving affirmatively 
its compliance with equitable requisites, and of 
thereby overcoming the presumption. One principle 
underlies the whole subject in all its applications; 
and this principle may be stilted in a negative and 
in an affirmative form. Its negative aspect cannot 
be better expressed than in the following language 
of a most able judge in a recent decision (Wood, 
V. C., in Tate vs. Williamson, L. R., 1 Eq., 528, 
530): ‘The broad principle on which the court acts 
in cases of this description is that wherever there 
exists such a confidence, of whatever character that 
confidence may be, as enables the person in whom 
confidence or trust is reposed to exert influence over 
the person trusting him, the court will not allow any 
transaction between the parties to stand, unless there 
has been the fairest and fullest explanation and 
communication of every particular resting in the 
breast of the one who seeks to establish a contract 
with the person so trusting him/ 2 Pom. Eq. Jur., 
sec. 956; Moran v*. Daly, 12 App. D. C., 137, 146.” 


The only thing decided in the case of Towson vs. Moore, 
173 U. S., 17, relied on by the appellees, is that the mere 
existence of confidential relations, as in the case of parent 
and child and some others of a similar nature, does not shift 



the burden of proof to the superior party to show the validity 
of the transaction. 

This court, in the case of Murray vs. Hilton, 8 App. D. 0. 
281, 284, said: 

“Gifts procured by agents and purchases made by 
them from their principals should be scrutinized 
with a close and vigilant suspicion.” 

The case of Critchfield vs. Easterday, 26 App. D. C., 94, 
cited in appellee’s brief is hardly a case in point, for in that 
case the wife made a conveyance to her husband of property 
which was wholly paid for by his money, and after its 
transfer to him he made a will giving her the use of it for 
her life. 

In the case of McDaniel vs. Parish, 4 App. D. C., a con¬ 
veyance by a father to a daughter was sought to be set aside 
bv the creditors as fraudulent ; but there the findings of the 
lower court, sustained by this court on appeal, were to the 
effect that the property was paid for out of the earnings 
of the daughter pursuant to a contract with her father to 
manage his household and take care of an invalid mother. 

Under the circumstances of this case the burden of proof 
is upon the defendants to show “by the clearest evidence, 
that the gift was freely and deliberately made,” and well 
understood by the grantor. 

Boyd vs. De La Montagnie, 73 N. Y., 502, 503. 
Shakespeare vs. Markham, 72 N. Y., 400. 

Caspari vs. First German Church, 12 Mo. App., 293. 
Huguenin vs. Baseley, 14 Vesey, 273. 

Cowee vs. Cornell, 75 N. Y., 91, 99, 100. 

Barnard vs. Gantz, 140 N. Y., 249. 

In re Smith, 95 N. Y., 522. 

In Shakespeare vs. Markham (72 N. Y., 400, 403) the 
court say: 

“Contracts claimed to have been entered into with 
aged or infirm persons, to be enforced after death, 
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to the detriment and the disinheriting of lawful heir*. 
who otherwise would he entitled to their estates, are 
properly regarded with grave suspicion by courts of 
justice, and should be closely scrutinized, and only 
allowed to stand when established by the strongest 
evidence.” 


And in Coure vs. Cornell (75 N. Y., 91, 99, 100) it is 
said: 

“Whenever, however, the relations between the 
contracting parties appear to be of such a character a> 
to render it certain that they do not deal on terms 
of equality but that either on the one side from su¬ 
perior knowledge of the matter derived from a fidu¬ 
ciary relation, or from overmastering influence, or 
on the other from weakness, dependence, or trust 
justifiably reposed, unfair advantage in a transaction 
is rendered proha hie , there the burden is shifted, the 
transaction is presumed void, and it is incumbent 
upon the stronger party to show affirmatively that no 
deception was practised, no undue influence was used, 
and that all was fair, open, voluntary and well under¬ 
stood. This doctrine is well settled. (Hunt J. Nes- 
bit vs. Lock man, 34 N. Y., 167; Story’s Equity Jur., 
sec. 311; Sears rs. Shafer, 2 Seld., 268; Iluguenin 
''*• Basely, 13 Ves., 105; S. C., 14 id. 273; S. C., 15 
>d. 180; Wright ?vr. Proud, 13 id. 138; Harris vs. 
Tremenheere, 15 id. 40; Edwards vs. Mvrick, 2 Hare. 
<>0; Hunter vs. Atkins, 3 My. & K.,' 113.) And 
this is, T think, the extent to which the well 
considered cases go, and is the scope of ‘constructive 
fraud.’ ” 


In Boyd vs. De La Montagnie (73 N. Y., 502. 503) it is 
said: 

"It is not found that the defendant acted with a 
fraudulent intent in procuring the transfer, hut I do 
uot understand that this is necessan/ to he affirma¬ 
tive/g shown in this class of cases. A court of equity 
"ill interpose its jurisdiction to set aside instruments 
between persons occupying relations in which one 
party may naturally exercise an influence over the 
conduct of another. A husband occupies such a re- 
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lation to the wife, and the equitable principles re¬ 
ferred to would apply to them in respect to gratuitous 
tranters by the wife to the husband, however it might 
be in oridnary business transactions, which the wife 
may legally engage in. When this relation exists 
the person obtaining the benefit must show, by the 
clearest evidence, that the gift was freely and de¬ 
liberately made. The burden is upon the person 
taking the gift to show that the transaction was fair 
and proper. (Sears vs. Shafer, 6 N. Y., 268; Hogh- 
ton vs. Iloghton, 15 Beav., 278; Ford vs. Harring¬ 
ton, 16 N. Y., 285; 2 New Rep., 384; Coutts vs. Ac- 
worth, L. R., 8 Eq., 558-567; Burnabv vs. Griffin, 
3 Vesey, 266,)” 

Story says: ‘‘Hence, the law, with a wise provi¬ 
dence. not only watches over all the transactions of 
parties in this predicament, but it often interposes to 
declare transactions void, which, between other per¬ 
sons. would not he held objectionable. Tt does not so 
much consider the bearing or hardship of its doctrine, 
upon particular cases, as it does the importance of pre¬ 
venting a general public mischief, which may he 
brought about by means, secret and inaccessible, to 
judicial scrutiny, from the dangerous influences aris¬ 
ing from the confidential relation of the parties” 
(Story’s Eq. Jur. 310). A misapprehension of a 
party may Ik 1 sufficient (Gee vs. Spencer, 2 Ves., 401. 
and note). Lord Eldon, in Huguenin vs. Baselev, 
14 \ esev, 273, says, that “When the decision rests 
upon the ground of public utility, for the purpose 
<>f maintaining the principle it is necessary to impute 
knowledge which the partv mav not actually have 
had.” * 


The same rule applies where the parties who procured the 
deed take no benefit under it. 

Whelan vs. Whelan, 3 Cowen, 537, 576 (N. Y.). 
Bennett vs. Wade, 1 Dickens 84. 

Huguenin vs. Basely, 14 Vesey .Tun., 289. 

Caspari vs. First German Church, 12 Mo. App., 293. 




The appellees in their brief (p. 49) use the following 

extraordinary language: “In no court could the deed be 

treated as wholly void and set aside, but only to the extent 

of his (appellant’s) interest in the property, which is an 

undivided one-sixth interest. No authority has been cited 

to sustain this contention. It is believed the correct rule is 

laid down in Whelan vs. Whelan (3 Cowen, 537, 576). Tho 

New York Court of Errors sav: 

• 

“The next question is whether the fraud of William 
in procuring the deed, renders it void as to Joseph, 
the other respondent. It is a general rule, that in 
ordinary cases of fraud, equity undoes the whole trans¬ 
action, and replaces the parties in their former situa¬ 
tion (Daubney rs. Cock burn, 1 Mer.. 644).” 

“The case of Bennnet v. Wade, (1 Dickens, 84), 
is very much in point. The facts w T ere briefly these: 
Sir John Leigh was seized of a large real estate; his 
mind was so weak, that he was easy to be imposed 
upon; the defendant was a surgeon and apothecary, 
who attended him, took advantage of this weakness, 
and prevailed on him, then aged sixty, to marry 
Wade’s daughter, aged sixteen, and to execute a set¬ 
tlement. in favor of his daughter. The daughter 
dying soon after, Wade obtained a will from Sir John 
in his favor, and also indentures of lease and release 
as he alleged in consideration of the will. After the 
testator’s death, Wade set up the deeds, under which 
the defendants claimed beneficially and they entered 
on the estates. A part of the estate was conveved to 
Wade in fee; a bill was filed to set aside the deeds 
and a cross bill to establish them. It was argued on 
the part of the plaintiffs that whatever fraud or im- 
position had been practised on Sir John Leigh, bv 
the defendant \V ade, they were not privv to, or con¬ 
cerned in it: that it would be hard to involve the 
innocent with the guilty, and punish them, bv set¬ 
ting aside the deeds m toto. But Lord Hardwieke 
was of opinion, that the deeds were founded in fraud • 
and being so, it vitiated the whole; that they were ob¬ 
tained from Sir John Leigh, by fraud, imposition 
and circumvention, by means of the undue influ- 



ence of the defendant Wade over his weakness; and 
that the same ought to be set aside. This case fully 
establishes the principle, that the respondent Joseph 
cannot be protected.” * * * 1 

“In Huguenin r*. Basely, (14 Ves. Jun., 289), the 
same doctrine is recognized. Ld. Eldon observes ‘I 
should regret that any doubt could be entertained, 
whether it is not competent to a court of equity to 
take away from third persons the benefits which they 
have derived from the fraud, imposition or undue 
influence of others* * * * ‘This last cause af¬ 

terwards came before the Lords Commissioners, and 
Lord Chief Justice Wilmot expresses himself thus: 

1 here is no pretence that Green’s brother or his wife, 
was party to any imposition, or had anv due or undue 
influence over the plaintiff; but does‘it follow from 
thence, that they must keep the monev? No Who¬ 
ever receives it must take it tainted and infected with 
undue influence and imposition of the person pro¬ 
curing the gift. His partitioning and cantoning it 
out amongst his relations and friends, will not purify 
the gift, and protect it against the equity of the per¬ 
son imposed upon. Let the hand receiving it be ever 
so chaste, yet if it comes through a polluted channel, 
lie ohligfltion of restitution will follow it (Wilrn.. 04: 
14 v cs.j 289)/ 

“Tt is unnecessary to pursue this doctrine through 
all the cases, to be found in the books. It is believed 
that the rule is firmly established. If it were other¬ 
wise, that a person could evade the principle, by 
giving interests to third persons, instead of reserving 
them to himself, it would be almost impossible ever to 
reach a case of fraud. The deed, then is bad m toto, 
and must be set aside as to both the respondents.” 

The Incompetency of the Grantor. 


Thus far we have considered the deed as a voluntary con¬ 
veyance, made without consideration, and without independ¬ 
ent advice, and which does not conform in a material re¬ 
spect to the alleged purpose of the grantor. We have also 
endeavored to show that there existed a relation of trust and 


confidence between the grantor and grantees, and that bv 
reason of such relation, the burden was upon the grantees 
to show that all was well understood by the grantor. 

M e have shown that the deed does not conform to the 
purpose of the grantor and therefore it could not have been 
understood by her. We will now endeavor to suggest a very 
good reason why the deed does not conform to the alleged 
purpose of the grantor, namely, that the grantor was men¬ 
tally incompetent to understand the deed. The admissions 
made by the defendants and their witnesses show, conclu¬ 
sively, we think, that the grantor was wholly unfit to do any 
business at all. The defendants’ admissions wholly de¬ 
stroyed the value of their ojyinions as to the grantor’s con¬ 
dition. 

Tt. will he seen from reading the testimony that the de¬ 
fendants all sav that while Mrs. Magaw used some words 
strangely, that her mind was clear and that thev, the de¬ 
fendants. could understand her meaning. But they admit 
that others probably could not understand the talk of the 
grantor, and thus they corroborate the testimonv of the com¬ 
plainant’s witnesses, who say they could not understand what 
the deceased was trying to say. 

There is no doubt whatever from all the testimony that 
Mrs. Magaw was old and feeble, blind and helpless and suf¬ 
fering from a disease of the brain, from which she was likelv 
to die at any time (R.. p. 17G). and that it «•„, very doubt- 
fvl >n the mind* of those around her, whether she was ca¬ 
pable of understanding business transactions. This is elearlv 
shown hv the testimony of the hotel proprietor. Edwin S. 
T,a Fetra. who witnessed the execution of the deed. Mr. 
ha Fetra says (p. 154) : 

“I knew T was to he a witness, and T felt probably 
that was one of the things I should witness, whether 
she knew what she was doing, because she could not 
speak very clearly and so she could not sav as di¬ 
rectly as another person might, that she did under¬ 
stand even- word of it. and had to make it knoivn in 
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herovmu'ay.” ♦ * * “At the time this deed was 

executed she could sjicak some words plainly, but 
could not speak a whole sentence plainly. She would 
become confused somewhere in the sentence and 
would miss the correct word. Sometimes she would 
use another word than the one she wanted” (R. p 
155). 9 r 


Ov cross-examination the witness said (p. 155) : 

She would start in a sentence and get the wrong 
word after a bit. I recall especially one word, the 
word ‘promise/ She would say things were ‘promise/ 
If she wanted a thing she called it ‘promise’, and it 
might be she was wanting her companion, or it might 

in the way of eating, or 
something else, and that word would come up. 

“Q. So that in using that word she might have 
meant one thing or meant another, different things 
at different, times? A. She did mean one thing and 
did mean another. 

“Q She did not mean the same thing? A. No 

* * * (P. 155). 

Q- ^ hen you were called in as a witness, you 
lelt she ought to show she understood what she was 
doing, in order that you should be an intelligent 
witness to the transaction, did you not? A. I 
did. 1 personally did nothing to find out that she 
did know what she was about, except to listen to the 
conversation between herself and Mr. Forrest, who 
read the deed to her. I felt, in my own mind that 
1 should be convinced that she did know what she 
was about. If I had made up my mind that she 
did not know, I would have refused to sign it. 

“Q, Did you go there with that intention in vour 
mind? A. To sign it? 

‘‘Q. No, to refuse to sign it if you found that she 
did not know what she was doing? A. I cannot 
sav that I did. I simply went in to sign the deed 
if she understood it. I went there with the expressed 
intention to sign it in case she understood it. You 
might take the converse as true. I did not presume 
it was so. I say it is on account of the difficulty in 
speech that I felt this was necessary. I knew in 
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other things—I felt sure she understood what she 
was about.” (R., p. 156). “I think her vision was 
dim at the time of the signing of this deed. She 
was not able to read” (R., p. 156). 

At this point we desire to refer to a standard authority 
on the capacity of an aphasic patient, namely, “1 Wharton 
and Stille on Medical Jurisprudence.” We quote from sec¬ 
tion 101*2: 


“The testamentary capacity of an aphasic patient 
must be judged entirely by the intelligibility with 
which he can make himself understood. As a legal 
question it matters not whether the patient knows 
what he wants to do, if he has not the ability to make 
his wants known. This is his misfortune; it is a part 
of the calamity which disease has brought upon him, 
and one which may excite the liveliest sympathy and 
solicitude in his friends; but so long as he cannot 
indicate by language, signs, gestures, or any means 
ichatcrer, what he desires to devise, the law obviously 
cannot help him. The ability to make a will implies 
the ability to make one's wishes known; and what¬ 
ever refinements are evolved on the subject of testa¬ 
mentary capacity, certainly no court would decide 
that capacity could exist apart from the capacity of 
expression in some form.” 


Dr. Custis, her physician, says (R., p. 192) that those 
who were closest to the grantor were able to understand her 
better than he could, and that he himself was better able to 
understand her than some others might be. 

‘‘Q. You are not surprised that a stranger coming 
in to talk with her might not understand what she 
meant. A. No, that would be very natural.” This 
applies to the last six or eight months of her life 
(R., p. 192). 

“Q. If you were in the room and a stranger should 
come in and read a letter to Mrs. Magaw about her 
business affairs, what evidence would there be that 
Mrs. Magaw understood the reading of the letter? A. 
I do not think there would be any evidence excepting 




her reply to it, or her expression in some way in reply 
to it. Anybody might come in and read to a person 
that was perfectly sane a letter. You might or might 
not know by observation whether they understood it 
all and were conscious of its contents or not There 
is nothing but observation and the attention to replies 
that might be made (R., p. 192) K 

, , W ( ou ' d you not think that there was a possi- 

1 1 ef t .| la i sh ,» T gh ! h ? ve thorou ghly understood 
all of the letter? A In the case of Mrs. Magaw, a 

pemm coming ,n and reading to her a letter of that 
ind, I uould think that possibly she might not take 
it in at once, or its significance” (R., p. 192). 

B ut the Doctor adds that, in his opinion, Mrs. Magaw 
ought be made to comprehend it by an explanation (R, p. 

Referring to Complainant’s Exhibit No. 3 of October 9 , 
1908 (also known as Exhibit No. 63—see R, p. 218-and 
stipulation relating to the production of original exhibit be- 
ore ns court, R., p. 237), Dr. Custis testified (R., p. 188) : 

October 9^1908° » Complainant’s Exhibit No. 3, filed 
, 1 * ' ]; 1908, and ask you whether that is a sarn¬ 

ie e of ,ettei ; wntten by a person perfectly sane and 
m a normal state of nnnd? A. I wouM not say it 
was an evidence of insanity. I would say it showed 
a lack of power of expression of her thoughts. (Ques- 

10,1 «.ope»ted ; ) A. The person might be perfects- 
sane, but not in a normal state. * * * (Question 

repeated.) A. If I should answer that ves or no 
it would intimate that Mrs. Magaw, who wrote that 
letter, uae not in a none or normal mind” /p „ 
188 and 189). The Doctor insist7that he bfes 
she nas sane, but. adds, ‘Tier mind might possibly 
have been weakened by the defects of age. »** 
( 4 . Is that such a letter as you would pxnprt Afrc 
Magaw to write in her condition? A ' 

letter from her before, but I would have expected^* 
probably, to do a little better than that.” F ’ 


He is surprised to find that she did not do any better in 
this instance (R., p. 189). 

“Q. You are not willing to say that this letter is a 
sample of a letter written by a person who is per¬ 
fectly sane? A. 1 am not willing to say that it is a 
letter written by a person whose entire mental facul¬ 
ties were in a normal condition. T want to keep in 
my mind the distinction in my reply between a gen¬ 
eral dementia, and that which is the abnormal con¬ 
dition which is connected simply with aphasia, the 
local condition of the brain” (R., p. 189). 

Dr. Custis also says (R., p. 175): 

“Q. What is dementia? A: Put in the plainest 
terms, dementia is a disturbance of mentality. A 
person who is demented is not in his right mind, he 
in not capable of safely attending to his business af¬ 
fairs' (R., p. 175). 

“Q. Do physicians possess any secret or unusual 
means of discovering whether a person is demented 
that ordinary persons do not possess? * * * 

(Question repeated.) A. Well, I should be tempted 
to say no with an explanation. I cannot answer it 
safely or truly without an explanation. The tests 
used by physicians to determine dementia are. sim¬ 
ply. an observation of the patient’s appearance, speech, 
the intelligence that is manifested in answering ques¬ 
tions, their comprehension of the significance of 
tilings immediately around them” (R., p. 174). 

* * * "You can ask questions of them and judge 

by the character of the answers” (R., p. 174). 

* * * You could hardly call them physical tests 

for the purpose of determining whether the patient 
comprehends things around him. You can ask 
questions of them and judge by the character of the 
answers. If they are unable to answer, it is a pretty 
fair evidence that there is a lack of mentality” (R.. 
p. 174). 

“Q. And you judged from ordinary observation 
of her and her demeanor,, and her answers to your 
questions? A. Yes" (R., p. 186). 

“Q. And yet you are not able now to give me any 



questions you asked her, or any answers she made? 
A. I would ask her, as I would any patient, the gen¬ 
eral questions as to the condition of her health, as 
to the condition of her head, stomach or heart” (R., 
p. • 

“Q- Rut you cannot give me her specific replies to 
any questions that you asked her? A. Excepting that 
*he never complained of any trouble beyond the em¬ 
barrassment in her speech. That annoyed her very 
much” (R., p. 186). 

“Q. But you, yourself, as a physician, had no way 
of determining from her speech, or aside from her 
speech and her appearance and her actions, whether 
she was demented or not? A. No. and / do not 
know that anybody eke has' (R., p. 186). 

“Q. You acted upon the assumption in all vour 
treatment of her. that there was no dementia? A. 
Yes, sir. I did not at any time carefully and con¬ 
scientiously from a medical standpoint, apply all 
the known tests to determine whether Mrs. Magaw 
was in any way affected by dementia. I applied no 
special tests. My general conversation and observa¬ 
tion convinced me, without going into any critical 
tests which would simply have been confusing to a 
• person of her age and condition. I have no unusual 
or cryptic or secret method of determining whether 
a person is affected by dementia, which an ordinary 
person has not. I think a person of general intelli¬ 
gence. without being trained as a physician, could 
determine whether there was dementia or not by 
the character of answers to questions, bv calling their 
attention to particular objects and seeking to ascer¬ 
tain their names and uses, etc. There is no physical 
test that T am aware of. Tt is a matter of general 
intelligence. A layman of equal intelligence to my¬ 
self could determine whether a person was demented 
or not as well as 1 could” (R., p. 177). * * * 

^ y timom is not affirmative proof that the 

grantor understood the meaning and purport of the deed. 

On the other hand. Dr. Oscar H. Coumbe, of 248 Dela¬ 
ware avenue, Washington, an impartial witness, who ex- 



amined the grantor at the request of Mrs. La Fetra (R., p. 
86), and who saw the grantor many times up to May 1, 
1907, when his patient, Mrs. Love, ieft the hotel (R., pp. 
87 and 77). says, referring to his first examination in 1905: 

“I found Mrs. Magaw in a condition of what 
might he termed senile degeneration of the brain, 
and softening of the brain. Tier blood vessels were 
atheromatous. Her heart and pulse beat slow, .about 
60 to the minute. Tn trying to talk to the old lady 
T could not get her to connect more than about three 
words at a time, and even that was very incoherent 
and unintelligible, frequently interrupting it with 
such words as ‘spirit/ ‘kingdom/ ‘mercy/ and a word 
she used very frequently, ‘trouble/ * * * There 

was a decided drawing on one part of her face. Her 
condition was very childlike. She seemed to be easy 
to follow* one’s directions. Some things she appeared 
to understand, and some things she did not appear 
to understand, and didn’t seem to grasp them at all” 
(R., p. 87). 

“Q. From your whole observation of Mrs. Magaw’ 
at all these times, what would you snv as to her capac¬ 
ity for attending to business affairs? A. Why, it 
was absolutely certain that she could not attend to 
business at all, didn’t attend to any business '” fR 
p. 88.). ’ 1 “ 

On cross-examination Hr. Coumbe savs: 

“I have three similar cases under observation at the 
present time. One is a gentleman 84 years of age. 

Tt involves the mental faculties necessarily, but not 
alw ays in the samedegree. This man that I just spoke 
of ha> been of a homicidal and suicidal tendency. 

Tt depends upon the stage of the disease as to w’hether 
or not the faculties are so involved as to prevent do¬ 
ing business” (R., p, 90). * * * 

“T have never knowm a party that was afflicted 
with aphasia to recover from it entirelv. It. is a pro¬ 
gressive disease. Always gets worse. All authorities 
sav that (R., p. 90). * * * If persons have 
aphasia as the result of a blood clot on the brain 

* ^ ^ are mentally disqualified from attend- 







in# to their business affairs and making a deed or 

i i 1 .^ now . ^ ie did ! 10t understand the nature of 
business in hand from the time T made an ex¬ 
amination of her. because she was so obscure and 
incoherent in her speech and in her manner and in 
her action" (R., p. 00). 

Mere is the testimony of two physicians, both of whom 
examined the grantor in her lifetime and observed her about 

the time of the execution of the deed—May, 1907_and we 

submit that the testimony of Dr. Coumbe certainly balances 
tbe "eight of Dr. Gustis* testimony, if it does not outweigh 
it. Dr. Oust is was a vitally interested witness. lie had ex¬ 
pressed his opinion from the first that the grantor was not 
demented (R., pp. 180, 181), and insisted upon his treatment 
and his opinion although Mrs. La Fetra and others thought 
the grantor ought to go to an asylum for the insane (R.. 
pp. 195, 196). Very naturally Dr. Custis does not wish to 
admit that he was in error and refuses to do so, although 
his testimony as to facts shows that the grantor was in a very 
feeble condition and was likelv to die at anv time (R t> 
176). * ‘ 1 ‘ 

And in view of the fact that the veracity of Dr. Custis is 
involved, we may refer to another part of his testimony 
which shows that the Doctor is not above misrepresentation, 
when he thinks it safe. 

Dr. Custis was a«ked (R., p. 190) : 

Q. W hat did you do immediately previous to 
your practisingmedicine? A. Immediately preced¬ 
ing that T was in the railroad buxines#. * * * 

“Q. Were you ever employed in any position in 
Washington? A. Away back in the early days I was 
an engineer in the heating and ventilating department 
of the I nited States Senate—for «a short time_I do 

not remember how long (R., pp. 190 and 191). 

^ ^ ^ 

“Q. How long were you in the Capitol immediately 
before you started to practice medicine. A. I can¬ 
not tell you. Three years , about, I guess” (R., p. 
191) • 




First he says he was in the railroad business immediately 
previous to practising medicine, but upon being pressed 
he admits that lie spent three years as assistant engineer in 
the Capitol. lie also said, at first, that this was “away back 
in the early days” (R., p. 100), but it appears that he was 
78 years of age at the time of the trial (R., p. 190), and 
had practised medicine 20 years, so that “away back in the 
early days” was when he was over 50 years of age. 

Dr. Custis says he did not notice an atheromatous condi¬ 
tion of the grantor’s blood vessels: “T did not specially ex¬ 
amine to ascertain” (R., p. 170). This condition is a very 
important factor in determining whether there wa* soften¬ 
ing of the brain, and Dr. Coumbe (R., p. 87) and Dr. Za- 
briskie (R., p. 49) both say from personal examination that 
this condition existed. 

Dr. Custis also certified in the death certificate (R., p. 
215) that the primary cause of death was thrombosis, whereas 
on the trial lu* says it was embolism, and says there is a de¬ 
cided difference. 

In view of these inconsistent statements of Dr. Custis. we 
think his credibility as a witness has been impaired, and that 
>o far as the proof of the grantor’s mental condition rests 
upon the testimony of Dr. Custis alone it should be held 
insufficient, for the proof must be full and convincing in 
order to sustain the burden of proof, which is upon the de¬ 
fendants in this case. 

We will now refer briefly to the testimony of other im¬ 
portant witnesses bearing upon Mrs. Magaw\s condition. 

First, we refer to Mrs. Anna Love and her daughter. Miss 
Belle Love, who lived very close to Mrs. Magaw on the same 
floor until May, 1907. when they left the hotel. These 
people are not related to the grantor and are entirely impar¬ 
tial. Mrs, Love says (R., p. 77): 


“During the last year or two that I was at the 
hotel 1 saw Mrs. Magaw sometimes once a day and 
sometimes more. Almost every day except one time 



when I was .sick. * * * From the 1st of Janu- 

ar . v » until I left the hotel, Mrs. Magaw was in 

\c*i v feeble health. Dr. Oustis told me it was a clot 
of blood on the brain. During this time, in 1907, 
we couldn’t carry on a very lengthy conversation 
with her. She was not in a condition to talk much, 
toward the latter part of our visits, Miss Fague 
would say These are your best friends’ when my 
daughter and myself would go in there. She didn’t 
seem to know us at first, but afterwards recognized us” 
(R., p. 77). 

Witness continues (p. 78) : 

“I remember the fact that she executed a deed. I 
remember the occasion of hearing about it.” 

Q. M hat was Mrs. Magaw’s condition then, as 
compared with her condition a few months before? 
A. \\ ell, I thought she was in a very feeble state. 

"Q. Mentally as well as physically? A. Yes.” 

Referring to the time of the execution of the codicil, wit¬ 
ness says (p. 78) : 

“At that time Mrs. Magaw was in a very feeble 
state 1 thought. In my opinion, at that time she 
was not capable mentally of transacting business or 
of making a valid will. 1 saw her in the evening of 
that day. She was in her room. I observed nothing 
unusual. She tried to talk as usual. I didn’t un¬ 
derstand anything that she said” (p. 78). 


Referring to a conversation with Miss Lewis (nurse), the 
witness says (p. 79) : 

“Q, Did you tell her why? A. Well, she knew 
" h\, that the old lady was not in condition to have 
her will tampered with. When Mrs. La Fetra asked 
me to be a witness to the codicil I told her why I did 
not care to be a witness. 1 told her I thought it would 
make trouble. I don t remember that there was 
anything else said. Mrs. La Fetra replied that she 
couldn't help it if it did” (p. 78). 



And the defendants do not deny these statements. 

Mix* Belle Lore says (p. 82): 

‘‘During the last year I was at the hotel I saw Mrs. 
Magaw two or three times a day. She sometimes 
came to our room. Iler condition, mentally and 
physically, as regards her strength or feebleness dur¬ 
ing that year before 1 left the hotel, was very feeble. 
She was failing constantly; she couldn’t walk with 
as firm a step as formerly, and she was not able to 
go to the dining room, as she had been before, and 
her meals were served in her room” (p. 82). 

Caroline F. Wolfley, 31 years of age (p. 101), clerk in a 
tiovernment office (p. 101). who knew Mrs. Magaw inti¬ 
mately (p. 98), although not related to her, testified (p. 99): 

“Q. Did you observe any sign or motion or word 
or action of any kind on the part of Mrs. Magaw 
which indicated that she understood what you said 
to her at anv of these times? A. No, I don’t think 
I did. * * * 

“Q. At any time, from the time of her first attack 
in 1905 until her death, were you able to converse 
with her and understand what she tried to say? A. 
Well. 1 always tried to converse with Mrs. Magaw, 
but 1 never felt that she understood what I said, and 
she certainly never conveyed to me what she meant” 
(p. 99). Witness continues (p. 101): “I say Mrs. 
Magaw was not capable of attending to any business; 
1 mean she was neither physically nor mentally ca¬ 
pable. She didn't know what she wanted, or what 
she desired to do. That is my idea.” 

Mrs. Mary II. Williams had known Mrs. Magaw in Wash¬ 
ington many years and saw her last in March, 1907 (p. 92). 
Witness says: 

“Her condition then as compared with her condi¬ 
tion formerly was that she was very weak indeed. I 
didn't think she was as able to talk or to express her¬ 
self at that time. I tried to talk with her. I talked 
to her just like I generally did, and laughed about 



different things, and she said very little at the last 
time I saw her. I went again and they had taken 
her out riding and I didn’t see her then. I do not 
know whether she recognized me” (p. 92). 

And on page 93 the witness says she does not think Mrs. 
Magaw knew what she intended to say in March, 1907. 

Frun/c M. Smith is the husband of a granddaughter of 
Mrs. Magaw. He is a merchant in New York and his testi¬ 
mony is clear and convincing. He says (P. 33) : 

“I have never been able to satisfy myself that 

grandmother knew me when I came or when I left. 

I refer to this second visit on Palm Sunday of this 

year, 1907. * * * 1 thought she was childish, 

and if there were passing thoughts or expressions she 

wanted to say, she, at least, did not express them. 
* * * 

“Q. In your opinion did Mrs. Magaw at this time 
have mental capacity to attend to or manage any busi¬ 
ness matter? A. The fact that she did not know 
her own grandchild, in my opinion, that fact that she 
did not know who I was, nor did definite explana¬ 
tion show that she knew who I was, she certainly had 
no capacity for attending to any affairs” (R., p. 33). 

John E. Mitchell (a witness for the defendants) testified 
about a transaction with Mrs. Magaw in May, 1907 (R., p. 
159), in which she signed some paper and he certified her 
acknowledgment of it. He says he read over the paper to 
her, but does not know whether she knew the nature of it 
(R., p. 160). He did not read every word of the paper— 
he never heard of such a thing—but he explained it to her 
(R., p. 160). She seemed more feeble than witness had seen 
her before (R., p. 159), and the only way the witness could 
tell that she understood the contents of the paper was by her 
assenting to it, and saying in effect she guessed it was all 
right (R., pp. 160 and 161). 

Marietta Tasker (a witness for the defendants) testified 
that she was acting superintendent of the Deaconess’ Home 
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in Washington (R., p. 165) that Mrs. Magaw was “old and 
teeble” (R., p. 166), and that she could not always under¬ 
stand what Mrs. Magaw tried to sav. The witness says (R. 
p. 167) : 

“In my endeavor to understand what she meant, I 
did not use any special test; if I did not compre¬ 
hend, 1 would not trouble her by questioning her, I 
let it pass. I think Mrs. La Fetra was able to un¬ 
derstand her better than 1 was, because she w’as with 
her a great deal more. I think that those who were 
with her most could understand her best. That is for 
the reason that in order to understand her I think 
you had to know something more than the bare words 
that she used” (R., p. 168). 

And yet the witness says she had no method of discover¬ 
ing whether Mrs. Magaw’* mind was clear or not except from 
her words (end of p. 168). 

Judge Robert L. Dom (R., p. 196), a lawyer, judge and 
Representative in Congress, who resided at the La Fetra 
Hotel and saw Mrs. Magaw frequently, was called as a wit¬ 
ness for the defendants. He is doubtful about Mrs. Ma¬ 
gaw’s ability to do business safely. 

He says (p. 198) : 

^ I do not think that Mrs. Magaw at that time 
(February, 1907) was able to conduct business af¬ 
fairs entirely by herself. I do not think she could 
run a department store, or do general business, but 
in limited matters in a way. * * * g u t jj er 
own little matters that she thought over and deter¬ 
mined, I would say there would be no question about 
her ability. 

“Q. If she had been your mother would you not 
have thought it a little safer to attend to matters for 
her? That is, outside matters? A. In that respect 
I would say, ‘Mother, vou cannot do this' ” * * * 

(R., p. 198). 

The witness also referred to the difference between the de- 
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gree of competency necessary to make a will and that neces¬ 
sary to make a valid contract. He says (p. 199): 

‘‘In that view’ I will he more certain of her com¬ 
petency to make a will than to make a contract, be¬ 
cause I have been educated to believe that a contract 
presupposes a bargain and sale which has tw T o parties 
to it, both of whom are trying to get the better of it.” 


Mrs. India //. Tilton, one of the defendants, gave most 
remarkable testimony (R., p. 119). From w’hat Mrs. Til¬ 
ton says it appears that none of the other defendants knew 
much about Mrs. Magaw’. The others say she had difficulty 
with her speech until her death, but Mrs. Tilton refers to 
a time in February, 1907, when Mrs. Magaw’ talked per¬ 
fectly naturally, and could even distinguish the features 
shown on a large map (R., p. 126), although the others say 
that she was blind and could not see to read. But on cross- 
examination witness admits that in May, 1907, that a per¬ 
son w’ho had never talked with her before would have ex¬ 
perienced some difficulty in knowing at once what she meant 
when she talked (R., p. 125). 

Charles M. Forrest , w’ho drew’ the deed and who had charge 
of her real estate and advised her about investing $1,500 
on mortgage, testified (p. 140): 

“T knew she w T as elderly, I knew she was a sick 
woman. From the time I took care of her affairs 
until her death she needed some one to look after her 
affairs; she could not go out and look after repairs 
and collect rents.” 

And at p. 138 witness says: 

“Q. Was it difficult for you to understand what 
she meant or was it difficult for her to understand 
what you meant? A. She could understand what I 
meant a great deal better than T could understand 
exactly what she meant.” 




The testimony of Dr. Wilfred M. Barton , of Washington, 
is very important and will be found at page 101. Dr. Barton 
has been called to testify as an expert alienist in many cases, 
and as his testimony is very brief we respectfully ask the court 
to read it carefully. 

Dr. Barton did not know Mrs. Magaw. but answered a 
hypothetical question. No objection was made to the ques¬ 
tion by defendants’ counsel and the Doctor’s answer must 
be taken for what it is worth. He says such a person as de¬ 
scribed in the question was suffering from softening of the 
brain and that her condition would entirely annihilate the 
normal condition of the brain, and that dementia is a very 
common sequel: also that she would be incapacitated to 
manage any business affairs in a sane or proper manner. 

Charles E. Banes (a witness for complainant), engaged in 
the real estate business in Washington, knew Mrs. Magaw 
many years. "Referring to his last visit within a year before 
her death, he says: “She was out of her mind” (p. 74). 


Exhibit No. 63 . 

We desire especially to call the court’s attention to Ex¬ 
hibit No. (18 (also known as Exhibit No. 3 of October 9. 
1908.) This original exhibit is produced in this court for 
the reason that it could not be copied owing to the inco- 

e ^ it? composition. This letter is in the handwriting 

of the grantoi (R„ p. 6*), and was found among her papers 
in her room after her death (I?., p. 67), and it is identified 
by Dr. Custis (R.. p. 188), Mabel 11, Magaw, her grand¬ 
daughter (R.. p. 71). and Matilda IV. Magaw. her daugh¬ 
ter-in-law (R.. p. 67), and her son, Van Brunt Magaw fR 
p. 43). ' ” 

And it i* not denied, explained or impeached by the de- 
fendan ts>. 

Complainant’s Exhibits Nos. 62 and 68 are two letters 
written by the grantor. No. 62 having been written on Jan 


uarv 17, 1905 (R., p. 216), before her stroke of paralysis, 
and No. 63 (R., pp. 218 and 237) having been written after 
bcr stroke (R., p. 67), and we submit that a comparison of 
these letters will show almost beyond a doubt that a great 
change had taken place in the grantor’s mental capacity at 
the time Exhibit No. 63 was written. 

These two exhibits were first marked “for identification” 
as Exhibits Nos. 1 and 2 of May 22, 1908 (R., p. 43), and 
when offered in evidence they were marked Exhibits Nos. 2 
and 3 of October 9, 1908 (R.. pp. 96 and 97), and are re¬ 
ferred to in the testimony by these words and figures. 

Deposition of Van Brunt Magaw. 

(R., pp. 221-226.) 

On the trial of this ease the defendants argued that the 
words and actions of Mrs. Magaw’s children and grandchil¬ 
dren during her lifetime prove that they did not then con¬ 
sider her incompetent to manage her affairs. The defend¬ 
ants especially refer to the fact that her son, Van Brunt 
Magaw, collected and paid over to her by check the sum of 
$1,200 which belonged to her and declined to have anything 
to do with investing the money himself. 

The defendants wanted Van Brunt Magaw to explain this 
transaction, and they examined him bv taking his deposition 
in New York and then offered his deposition in evidence as 
a port of the defendant*’ ease. 

We respectfully submit that Mr. Magaw’s explanation is 
full and satisfactory and disposes of the proposition that he 
thought his mother was fit to manage her affairs. And in 
fact she did not manage her affairs herself after she was 
stricken in August, 1905; her rents were collected by Mr. 
Forrest and the repairs made by him and paid for by him 
out of the rents collected; her accounts were kept by Miss 
Fague or Mrs. La Fetra; her checks were drawn by these de- 
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fendants, and the deposits of money and checks were taken 
to the bank by Miss Fague. Mrs. Magaw never wrote any 
letters after August, 1905, except the unintelligible letter Ex- 
hibit 63, the original of which is before this court. 

An investment of $1,500 was made for her by her agent, 
Forrest, upon property which very soon came under his own 
control. All the business that Mrs. Magaw did was to at¬ 
tempt to sign her name or make her mark on checks and on 
the codicil and deed under the immediate direction of Mrs. 
La Fetra, Miss Fague and Mr. Forrest, and there is abso¬ 
lutely no evidence tending to show that Mrs. Magaw under¬ 
stood the purport of any paper she signed after her first 
stroke of paralysis, in 1905. 


Second Assignment of Error. 

The court erred in denning the application of the com¬ 
plainant for leave to amend the bill of complaint (R., p. 
232). 

The application wa« mafic to conform the pleading to the 
proof. The complainant did not know and could not have 
known all the facts relating to the confidential relations 
until they were disclosed by the defendants themselves. The 
facts brought out certainly make a case for equitable relief 
and we respectfully submit that the complainant should lie 
allowed to make his bill of complaint as broad as the testi¬ 
mony of the defendants themselves and of their witnesses 
Tt is conceded that the allowance or the refusal of an 
amendment is within the discretion of the trial court, but 
wherever this court, upon a review of the evidence, finds 
equities in the record deserving of protection, which would 
probably be barred in any other proceeding hv the defense 
of laches or limitations, it would remand the cause with leave 
to the complainant to amend, subject to whatever conditions 
might be* imposed bv the lower court. 

Johnson vs. Elkins, 23 App. D. C., 486. 
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When it appears that the complaint or declaration can 
be made good by amendment the appellate court ha* power 
to remand with leave to amend. 

Goodman vs. Nilback, 102 U. S., 556. 

The appellant only sought leave to amend his bill in re¬ 
spect of the allegations of undue influence, and it is believed 
that such an amendment should have been allowed. Apart 
from this question, and apart from any application in the 
lower court, if this court should be of the opinion that the 
evidence shows a total lack of capacity in the grantor, then 
upon the authority of the above case this court it is sub¬ 
mitted, would have no difficulty in directing an amendment 
which would make the allegations of the bill conform to 
the proof. It is believed, however, that the evidence shows 
such an impaired state of mental capacity, aside from the 
question ot a total latk of capacity, that undue influence 
as contemplated by law in relations of this character is 
abundantly established. 


Third Assignment of Error. 

The court erred in dismissing the complainants bill of 

complaint and the decree should be reversed; the deed should 

be annulled and set aside as not being the act and deed of 
the grantor. 

E. Hilton Jackson, 

Solicitor for Complainant. 
Francis Stockton McDivitt, 

Of Counsel. 
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of land situate in said city and District; that said 
trustees caused said deed to he recorded the same day 
among the land records of said District. While a nominal 
consideration was expressed in said deed, there was no 
consideration, in fact, given there!or. Said deed is filed 
as an exhibit to said bill and is in evidence in the case. 

The bill avers that the said grantor died at said city 
of Washington, on the 10th day of August, 1907, at the 
age of 83 years. Plaintiff sues in his own right, as her 
grandson and one of her heirs at law . He makes parties 
defendant to said bill, decedent’s sons, Van Brunt Ma- 
gaw and Frederick L. Magaw, and also Stephen Magaw, 
grandson of decedent and brother of plaintiff. He avers 
further that he and the said last-named defendants are 
tenants in common of said real estate, and that the said 
\ an Brunt Magaw, Frederick L. Magaw, and Stephen 
Magaw were made defendants, because they refused to 
join as complainants. The bill further avers that the 
said decedent, and the defendants Huntley, Tilton, 
Fague, and La Fetra were members of the said church 
and missionary society; that because of said affiliations 
and associations relations of intimacy and confidence 
subsisted between the decedent and said defendants, 
both at the time of the execution of said deed, and for 
some time prior thereto. Plaintiff avers further that at 
the time said deed was executed, and for a long time 
prior and subsequent thereto, decedent was in an en¬ 
feebled condition of mind and body, and was thereby 
rendered readily susceptible to influences exerted or 
attempted to be exerted by others; that the said de¬ 
fendants, well knowing the aforesaid condition of said 
decedent, and with the intention of cheating and defraud¬ 
ing the heirs at law of said decedent out of their share 
of the aforesaid property, and taking advantage of their 
close and intimate relations with the decedent, procured 
her to execute and deli ver said deed without the knowl - 


edge of said heirs at law, and thereafter placed the 
same on record (Rec., pp. 1, 2, 3, 4, and 5). 

The defendants, Hettie H. Fague and Sarah D. La 
Fetra, answered separately. Amelia E. Huntley and 
Lydia H. Tilton filed a joint answer to said bill. All of 
said defendants deny that said deed was procured by 
undue influence or fraud of any kind. Two of them, 
Hettie H. Fague and Amelia E. Huntley, aver that they 
did not know ot the execution of said deed until they 
saw an account ot its being recorded in the daily papers. 
Defendants deny that Alice I). Magaw, the maker of said 
deed, was in such condition as to render her susceptible 
to influence exerted upon her by others; on the con¬ 
trary, they state that she was a woman of strong will 
and purpose; that she knew her own mind, and would 
yield to no one. Lydia H. Tilton, one of the defendants, 
states that during one of her visits to decedent, she in¬ 
formed her of the provisions made by her in the codicil 
of her will. This was the first information of any sort 
that defendant had of the purpose or intention of 
decedent; that decedent also told said witness, that she 
intended to execute a deed to effect the same purpose 
which she sought to accomplish by* the codicil to her 
will, the defendant, Sarah D. La Fetra, states in her 
answer that the deed in controversy was the free and 
voluntary act ot said decedent, made of her own motion, 
and without suggestion on the part of said defendant. 
All of said defendants deny that said decedent was a mem¬ 
ber ot the Metropolitan Memorial Methodist Episcopal 
Church of Washington, but admit that she was a member 
of the Woman’s Foreign Missionary Society of said church, 
of which they are also members; but they all deny that 
because of such membership, any such close relations of 
confidence and intimacy existed between defendants and 
decedent, as would influence the execution of said deed; 
that such statement is wholly untrue. That decedent 
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was a woman of strong mind and will, and not easily 
moved from her purpose (Ree. pp. 6 to 17). 

The general issue was pleaded to defendant’s answers 
and voluminous evidence was taken in the case. It came 
to a hearing in due course, and was by decree of June 7, 
1909, dismissed with costs, from which decree plaintiff 
has brought the case to this court by appeal. 

First. Plaintiff’s first assignment of error need not be 
separately discussed; it is general in character, and its 
validity depends wholly upon his last three assignments 
of error. If these, or either of these, are well assigned, 
then the court erred in dismissing plaintiff’s bill; other¬ 
wise the decree ought to stand. 

Second. I Inintiff s second assignment of error deserves 
little consideration; it is difficult to conceive of it as 
seriously intended. Plaintiff’s application to amend his 
bill was properly refused. The case stood ready for 
trial, and was heard on the day of the application. It 
was made on the 26th day of May, 1909; the decree dis¬ 
missing the bill was passed June 7th of the same year. 
The amendment sought to make Charles M. Forrest one 
of the defendants, for the sole purpose of mulcting him 
with costs; no other relief was or could be asked against 
him. The title to the property was not in him, but in 
the defendant trustees named in the deed in controversy. 
Plaintiff did not ask to have the case continued in order 
to allow Mr. Forrest time to plead and defend himself; 
these little formalities were to be disregarded, notwith¬ 
standing the fact that the amendment charged him with 
fraud and exerting undue influence upon his client, Alice 
D. Magaw. The proposed new defendant had testified in 
the case long before the application to make him a party 
was made. Notwithstanding plaintiff’s affidavit to the 
contrary, no reason is perceived for the delay in making 
the application. The other averments in the bill were 
wholly unnecessary; none of them sets up any new or 





material fact necessary for the relief for which plaintiff 
prays. The trouble with plaintiff’s case is with his 
proof, not with his averments. It does not attempt to 
set up want of mental capacity in Alice D. Magaw, de¬ 
ceased, at the time she made the deed in controversy. It 
sets up a little more in detail, the charges of fraud and 
undue influence contained in the bill. It was therefore 
wholly unnecessary and the court wisely and properly 
declined to permit the proposed amendment to be made. 
The allowance or refusal of an amendment to plead¬ 
ings is within the discretion of the trial court, and is not 
the subject of an appeal. 

Brainard vs. Buck, 16 App. D. C., 595. 

% 

Third anil Fourth. The third and fourth assignments of 
error contained in appellant’s brief will be discussed to¬ 
gether. There is no distinct averment in plaintiff’s bill 
that Alice D. Magaw was not capable of making a valid 
deed or contract, because of mental alienation or im¬ 
becility at the time the deed in controversy was executed; 
nor is there any attempt made in the evidence, to show 
that such was her mental condition at that time. Her 
mental condition became the subject of inquiry in con¬ 
nection with the allegations of fraud and undue influence. 
The bill does not seek to set aside the deed, because of 
want of capacity in the grantor to make it, or to under¬ 
stand its nature or effect, but it seeks to set it aside be¬ 
cause it was procured either by fraud of the grantees 
or by undue influence exercised by them, sufficient in 
force and intensity to dominate and control the will and 
purpose of the grantor; and that the deed, as made, was 
not the deed of the grantor, but in effect and legal con¬ 
sequence, the act and deed of the grantees therein. 
There is nowhere in the record a syllable of evidence to 
support the averment of fraud. Such an averment does 
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not prove itself. In discussing the character and quan- 
t t ^ o ^ ^ ^ ^ ^ ^ ^ e necessary to establish a case of fraud, 
Chief Justice Alvey said: 

“Suspicious circumstances are not the equiv¬ 
alent of proof; and unless all the facts and cir¬ 
cumstances of the case, when taken together, are 
strong enough to generate a clear, rational con¬ 
viction ot the existence ot the traud charged, that 
conclusion ought not to be adopted which will de¬ 
stroy a prima facie good title to property, and 
blacken the characters of the parties concerned.” 

McDaniel rs. Parish, 4th App. I). G\, 216. 


Much less ought fraud to be presumed in a case like 
the present, where the parties charged with committing 
the fraud, are not enriched thereby, but must have acted 
wholly, it they acted at all,as disinterested instruments, 
carrying out the benevolent and charitable purposes on 
behalf of the grantor in said deed. It is difficult to de¬ 
termine whether this charge was wantonly made, or 
whether plaintiff had some information and belief rela¬ 
tive to the fraud averred to have been committed. All 
the averments in the bill are made upon information and 
belie!; even plaintiff’s own name, that of his brother and 
uncle, his and their places of residence and citizenship, 
the fact that they are all of lawful age, are not stated as 
of his own knowledge, but only on information and be¬ 
lief. 

In addition to the general principle that a party aver¬ 
ring a fraud must prove it, there is the additional reason 
for the application of this principle, that the law pre¬ 
sumes that the acts ol individuals are innocent, and 
their conduct right, rather than the contrary. “Odiosa 
et inhonesta non sunt in lege praesumenda.” 

The fraud sought to be established stands alone in 
the jiulk ial annals of this forum. Neither the parties 


charged with the fraud, nor any members of their fam¬ 
ilies or friends, were to be directly or remotely benefited 
by its commission. It might be denominated a benev¬ 
olent fraud. A fraud concocted and carried out by the 
defendants charged with it, for the purpose of elevating 
and improving the moral condition of the inhabitants of 
other lands. 

Dismissing the charge of fraud as unworthy of serious 
consideration, we come to the main question in the case, 
to wit: 

Was there undue influence exerted by the defendants, 
grantees in said deed, in procuring the execution and 
delivery of the same; or was it the free act and deed of a 
grantor having a consenting mind? 

This question must be answered by an appeal to the 
evidence in the case, enlightened by the settled doctrine 
of the law as to what constitutes undue influence. Of 
these in their inverse order. 

First. This court has declared that undue influence 
for which a deed or will may be annulled, must be such 
as that the party, making it has no free wilt , hut stands 
invinculis; it must amount to force or coercion , destroy¬ 
ing free agency. 

Towson vs. Moore, 11th. App. D. C., 377. 

The same case holds that influence gained by kindness 
and affection will not be regarded as undue, if no impo¬ 
sition or fraud be practiced; and that the burden of 
proving undue influence is on the party alleging the 
same. 

In the case of Conley vs. Nailor, it was held that in 
order to set a will or deed aside for undue influence, it 
must be established that the party making it had no free 
will, but stood in vinculis. 

118 U. S., 127. 





In the case of Ralston vs. Turpin, the court held that 
.although the execution of the deed may have been in¬ 
duced by feelings of friendship and gratitude, yet if the 
grantor acted upon his own independent, deliberate 
judgment, it could not be set aside on the ground of 
undue influence. 

129 U. S., 603. 

A will of a person of sound mind and memory, can 
not be set aside in the Federal courts, on evidence tend¬ 
ing to show only a possibility or suspicion of undue 
influence. 

Beyer vs. Le Fevre, 186 U. S., 114. 

With the principle announced in these cases in mind, let 
us consider the evidence bearing upon the question of un¬ 
due influence. 1 o enlighten this point,the most important 
evidence in the record are the tacts and circumstances 
attending the execution ot the codicil to the will and the 
execution ot tin* deed in controversy. These instruments 
must be considered together. They were designed to ac¬ 
complish the same purpose; they both give expression 
to the same intention, wish, and settled purpose of Alice 
D. Magaw. 

The fac ts in respect to which there is no controversy 
are substantially as follows: 

Alice D. Magaw at the time of her death was the widow 
of one Robert I). Magaw, who died in 1887, in the town 
of Flatlands, now included in the city of Brooklyn, N. Y., 
where they lived for a period of forty years as man and 
wife, bhortly after her husbaiuFs death she came to 
Washington and resided here until her death. During 
the last two or three years of her life she boarded at the 
La Fetra Hotel, where she died August 10, 1907. Both 
she and her husband were active members of the Dutch 
lletormed Church at Flatlands, and she never severed her 
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connection with that church. Decedent left her sur¬ 
viving two sons, named Van Brunt Magawand Frederick 
L. Magaw, and two grandsons, the plaintiff in this case, 
and his brother Stephen Magaw, only children of John D. 
Magaw, a deceased son of decedent, as her only only heirs 
at law and next of kin (llec., p. 18). 

She left a last will and testament, dated September 24, 
1895, which was duly attested by four credible witnesses. 
She added a codicil to said will, under date of February 
21, 1907, duly signed by herand attested by three credi¬ 
ble witnesses. The will was executed in New York, the 
codicil in the city of Washington. By the terms of her 
will she bequeathed the sum of $3,000 to plaintiff, “In 
honor of his grandfather's name,” plaintiff having the 
same name as his grandfather, decedent’s husband. After 
some pecuniary bequests, not necessary to be here stated, 
she devised all the rest and residue of her estate to her 
sons, Van Brunt Magaw and John I). Magaw, in fee, in 
trust to sell, in their discretion, all of her real estate, and 
after paying debts and legacies, to pay one-third thereof, 
each, to Van Brunt Magaw and John D. Magaw, and to 
hold the other one-third of the proceeds in trust for 
Frederick L. Magaw, paying to him the income thereof, 
during his life, and upon his death, the corpus of the 
fund to go to his legal issue, in equal parts; and if he 
should die without legal issue, then the said fund was to 
go in equal parts to said Van Brunt and John D. Magaw. 
In the event of the death of either of the said devisees 
before the testator, then the share of the said decedent 
was to go to his or their next of kin (Rec.,pp. 210-211-212). 

The codicil ratifies said will in all particulars, save 
such as were inconsistent therewith. It devised lot 19, 
in square 759, being house No. 207 B street northeast, 
to the defendant, Hettie H. Fague, for her life; upon her 
death, the remainder was to pass under the trust created 
in the third paragraph of said codicil. This paragraph 







devises the property in controversy to Amelia E. Hunt- 
ley, Lydia H. Tilton, and Hettie H. Fague, trustees for 
the Woman’s Foreign Missionary Society of the Metro¬ 
politan Memorial Methodist Episcopal Church of this 

city, with power to take control of and sell and convey 
said property. 

The proceeds derived therefrom were to be used 
towards the erection of a memorial to decedent’s de¬ 
parted husband, Robert Magaw, and herself, either in 
China or India, the place of location and character of 
memorial to be decided by the society. This codicil was 
witnessed by three credible witnesses; and it, with the 
will itself, was lodged with the register of wills for 
probate (Rec., pp. 212 and 213). 

The deed in controversy was dated May 28, 1907, and 
was, at the request of the grantor, left for record in the 
office of the recorder of deeds for the District of Colum¬ 
bia, by C. M. Forrest, her agent, the same day (Rec 
p. 130). 

It conveys lots 20 and 21, in square 758, in said city 
and District, with the improvements thereon, to the de¬ 
fendants, Amelia E. Huntley, Lydia H. Tilton, and 
Hettie H. Fague, as joint tenants, in trust, first, to per¬ 
mit the grantor to have the rents, issues, and profits 
thereof during her life; second, upon the further trust. 

upon the grantor’s death, to sell the said real estate, at 
public or private sale, upon such terms and conditions 
as the said trustees, or the survivor of them, might deem 
best calculated to accomplish the purposes of the trust 
and to convey to the purchaser a good and sufficient title, 
in fee simple; third, upon the further trust, that after pay¬ 
ing the necessary expenses attending the said sale, the pro¬ 
ceeds derived therefrom should be paid to the Woman’s 
Foreign Missionary Society of the Metropolitan Memorial 
Methodist Episcopal Church of the city of Washington, 
District of Columbia, and the receipt of the treasurer of 
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said society was to be a sufficient discharge to said 
trustees for the payment of the money. The money so 
paid to the said society should be applied by them, in 
their discretion, in the erection of a building as a me¬ 
morial to the grantor’s departed husband, Robert Magaw, 
and to the grantor, Alice D. Magaw, to be used either for 
the purposes of a church, hospital, orphanage, mission 
home, school, or some other missionary purpose, in the 
discretion of said society; said building to be erected 
either in China or India; and the character of said me¬ 
morial, and the particular place in which it should be 
located, was to be determined by the said society in its 
discretion; such determination to be conclusive and 
binding upon all parties. It was witnessed by E. S. La 
Fetra and C. M. Forrest, the latter of whom as notary 
public for the District of Columbia, took the acknowl¬ 
edgment (Rec., pp. 213, 214, 215). 

Plaintiff admits the validity of the will, but has filed 
a caveat to the codicil thereto (Rec., p. 22). 

Alice D. Magaw was taken sick in the latter part of 
August or early in September, 1905, and never fully re¬ 
covered her health. This sickness affected her power of 
speech. The defendant, Hettie H. Fague, was her com¬ 
panion and nurse for the last twenty-two months of her 
life, saving the month of February, 1907, during which 
month Miss Fague was in the hospital, and Katie A. 
Lewis, one of plaintiff’s witnesses, took her place (Rec., 
p. 25). 

The history of the codicil and deed in suit, as shown 
by the evidence, is as follows: 

The defendant, Hettie H. Fague, testified that in the 
month of January, 1907, witness, at the request of Mrs. 
Magaw, cleaned up her desk. Found her will between the 
flannel of her pad that laid on her desk. Witness told 
decedent, who directed her to put it in her (witness) 
trunk, which was in the room, and lock it up. Witness 








asked decedent to let her send it to Van Brunt Magaw, 
or to put it in the hotel safe, but Mrs. Magaw would not 
permit this to be done (Ilec., pp. 105 and 116). 

While witness was in the hospital, Mrs. Magaw sent 
for the keys of witness’ trunk. She gave the messenger 
her keys. Witness never saw the will from the day she 
put it in her trunk; Mrs. Magaw never mentioned it to 
her after she got back from the hospital. Saw in the 
newspaper a statement that she was a trustee for the 
houses belonging to Mrs. Magaw; it was the first she 
knew of the deed. She did not know Mrs. Magaw had 
made a codicil to her will until after her death, but 
knew of the deed. There was a squib in the paper saying 
that Mrs. Magaw had deeded two houses to the mis¬ 
sionary society for a memorial to her husband and 
herself; knew nothing of it except what she saw in the 
paper. Did not want to act as trustee. Mrs. Magaw never 
talked to witness about her will or the codicil of the will, 
or the writing of the deed; never heard her say a word 
about either.- Consented to act as trustee because she 
thought Mrs. Magaw desired it. First knew of the pro¬ 
visions of the codicil a week after Mrs. Magaw’s death. 
Her sister saw it in the paper (llec., pp. 104-5-6, 117-118). 

The defendant, Lydia H.Tilton, testified that she knew 
nothing of the deed in controversy, except what she 
heard, until after it was executed; saw Mrs. Magaw from 
January, 1907, till the time of her death as often as two 
or three times a month. First learned of the deed about 
two days before it was made, when she called on Mrs. 
Magaw to carry her some cake. Mrs. Magaw told witness 
she wanted her “promise.” Witness asked, “Mr. Forrest?” 
She said, “Yes; I want him quick-quick.” She told wit¬ 
ness that she was afraid they would contest the will. 
Witness did not know who her family consisted of. She 
asked, “Has anybody a right to contest it?” She said, 
“No; they have had their shares; they have had enough; 
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this is all mine/’ Nothingmore was said. Did not tell 
witness about her property; witness never knew any¬ 
thing about it; was there at this time ten or fifteen 
minutes; was not present at the time the deed was exe¬ 
cuted; saw an account of it next in the newspapers; did 
not tell witness to what object she was going to give 
her property; knew nothing about it; witness did not 
know whether it was a deed or what it was; heard she 
had done something for the Woman’s Foreign Mission¬ 
ary Society; had not heard what it was; never said any¬ 
thing to witness about the codicil to the will or the will 
itself; never had any business relations with her (Rec., 
pp. 119, 120, and 121). 

The defendant, Mrs. Amelia E. Huntley, wife of Rev. 
E. D. Huntley, testified that she knew Alice D. Magaw 
her lifetime; that she saw her twice only during the last 
year of her illness; once was in her room; a stranger was 
present at the time and Miss Lewis. The next time was 
in the parlor at the La Fetra Hotel, at a regular meeting 
of some kind; there were some twenty women present. 
Thinks the first that witness knew of the deed was when it 
appeared in the papers; did not know there was a codicil; 
only knew she was going to give something to the 
Woman’s Foreign Missionary Society; did not discuss 
the matter with witness prior to making either the deed 
or the codicil (Rec., pp. 202 and 203). 

The defendant, Mrs. Sarah D. La Fetra, testified that 
the first she knew that Mrs. Magaw was going to make 
a deed was when witness was in her room the night 
before. Said she intended to make a deed; thought it 
would be more secure to have a deed, and better than 
a will; think the suggestion as to a deed came from 
Miss Lou Wilson, who was in the Wills’ office. Does not 
recollect being in the room when Mrs. Magaw told Mr. 
Forrest about the deed; did not know her son signed 
as a witness. Miss Fague sent for Mr. Forrest at Mrs. 





Magaw s request. The first witness knew that Mrs. 
Magawhad any thought of making the codicil to her will 
was when she sent for witness to come to her room. Mr, 
horrest was there. Witness went into the room; they had 
a will there, and Mrs. Magaw said to witness: “I am going 
to give that property to missions.” Witness said: “Metro¬ 
politan Church, Dr. Bristol, pastor?” She said: “No; 
the Women’s Society.” That was the first witness knew; 
Mrs. Magaw never mentioned to witness once that she was 
going to make a codicil to her will; never knew she was 
going to do it until that time. Hettie was at the hos¬ 
pital, and she sent for Mr. Forrest and wanted witness to 
come to her room. Mr. Forrest said to Mrs. Magaw 
that if she gave the property to missions she had 
better have some trustees; she said “I will have Hettie; 
she is interested in missions.” Witness said she 
had better have two other trustees; it will be less care 
for Hettie. Mrs. Magaw asked witness who she thought 
would be good; witness suggested the defendants Hunt- 
ley and Tilton, both of whom are reliable and accus¬ 
tomed to manage property. Witness was present at the 
execution of the codicil. Mrs. Magaw said she wanted 
to give two houses to missions, and one to Hettie; she 
said she wanted to give it to Hettie “not after her death to 
the Fagues, but to give it to Hettie for life; not after her 
death; it would do her no good after her death. 1 ' Wit¬ 


ness said; “Then it would go back to the Magaies . 11 She 
said, “No; I want it all to go to missions : 1 Witness 
said: “With the same trustees ?” She said , “Yes . 11 
Witness said that the Magaws would not be so apt to 
object to the will if the property went to Hettie for life, 
and then to them , at her death. Mr. Forrest first wrote 
the codicil that wag, and read it to her, that at Hettie 1 s 
death it should go to the Magaw family. Witness was 
in Mrs. Magaw 1 s room when Mr. Forrest read it to her. 
She said: “No; they do not need it—do not need it . 11 
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She would not sign it; when it was changed and put in 
the shape she desired , she signed it. After the codicil was 
executed Mr. Forrest took it away with him (Rec., pp. 
142-143, 144-145). 

Miss Katie A. Lewis (sometimes referred to as Bertie 
Lewis), one of complainant’s witnesses and hostile to the 
defendant, Sarah D. La Fetra (Rec.,p. 29), testified that 
she was employed as an attendant for Mrs. Magaw, Jan¬ 
uary 29th, 1907, the time Miss Fague went away; re¬ 
mained until March of the same year. That she signed 
the codicil made February 21, 1907, as a witness; was 
called in by Mrs. La Fetra; said something was being 
done for Hettie. Judge Doan and C. M. Forrest were in 
the room when she and Mrs. La Fetra came in. Mrs. 
Magaw was present, sitting at a table. Witness signed in 
presence of the other witnesses, and saw them sign; the 
will was not read over to her knowledge. Mrs. Magaw, 
Mr. Forrest, Judge Doan and witness all signed; after 
she signed she went out of the room (Rec., p. 30); heard 
Mrs. Magaw say time and time again that she wanted 
to do something for Hettie; never spoke to witness of 
foreign missions. If she made up her mind to do any¬ 
thing she would do it; if she did not want to do it } she 
didn't do it. When she made up her mind to do some¬ 
thing for Hettie , she wanted it done. Woke witness up 
one nighty and said she wanted it attended to; said she 
wanted to fix something for Hettie. Mrs. Magaw di¬ 
rected roitness where the will was; did not say what she 
wanted to do with it; it was under a paper in the 
drawer of her desk. No one in the room when Mrs. 
Magaw told her to get the will; it was several days be¬ 
fore the codicil was executed; never saw it again until 
she executed the codicil. When witness gave it to her f 
she put it in her desk. She was sane at that time t and 
in her right mind. Mrs. Magaw was grateful to Miss 
Fague for what she had done; she did not find the will 
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with her two or three days; the codicil and the will were 
together at the time. Judge Doan, Miss Lewis and wit¬ 
ness attested the codicil. The first or second codicil gave 
the house 207 B street hack to the family heirs; Mrs. 
Mag aw insisted that it go to the foreign missionary 
society , the same as the other ttvo, at the death of Miss 
Fague; she did not want Miss Fague to know what she 
was doing; she said Miss Fague was very kind and good 
to her; she wanted to do something for her after she 
teas gone. Miss Fague was not present at any of these 
interviews. She teas in the hospital. Mrs. Magaw 
thought it ivas a good time to make the codicil , so that 
Miss Fague would not know anything about it. Miss 
Fague was not present when the deed was executed or at 
any of the interviews concerning it. Mrs. Magaw did 
not want her to know anything about what was going on. 
She said she was anxious to leave the property to the mis¬ 
sionary society; very much interested in it; her people 
had enough; very anxious to have a monument to her - 
self and husband. She said a great deal more than that; 
that is about what it amounted to. Spoke of her family; 
said they had plenty and did not need it; that they had not 
treated her as well as they might have done. Witness 
got the will from either Mrs. La Fetra or Miss Lewis; 
one of them got it from Mrs. Magaw’s desk; Mrs. Magaw 
told them where it was; it was in an envelope, not 
sealed, wrapped round with red tape. After the codicil 
was executed Mrs. Magaw gave it to witness, and asked 
him to keep it for her. He urged her to allow the cod¬ 
icil to remain without executing the deed; that the 
codicil was sufficient; she wanted the deed made out f 
executed , and put on file at once; she said she was 
afraid her people would try to break the will; it would 
be safer to have it deeded; he tried to persuade her 
otherwise , but she would have her way (Rec., pp. 
131-132). 

2879—2 







(Witness read the will, after Mrs. Magaw’s death, to 
Van Brunt Magaw and plaintiff; after the will and cod¬ 
icil had been read, Van Brunt Magaw stated that it teas 
pre ty hard, but it was his mother’s will, and no doubt 
it should be earned out, as he expected to make a will 
himself, and wanted it carried out as he made it. Plain- 
till stated that he was not surprised; that his grand- 
t at her and grandmother were always great missionary 
people- he was not surprised she left her property to 
missions. I an Brunt’s remarks was made after the 
vending of the codicil.) 

Ldwin 8. La I<etra testified that Mr. Forrest read the 
deed to Mrs. Magaw, questioned her in regard to it, to 
make sure she understood it; he believed thoroughly that 
s e understood it before he signed it as a witness; he 
thought that teas one of the things he should witness to; 
whether she knew what she was doing, because she could 
not speak eery clearly. She wrote her signature in the 
presence of witness; did not know anything about the 
deed prior to being called on to witness it, except he 
thinks he heard she was going to give a deed; did not 
consult toitness about the will or the codicil (Ree., p. 154) 
Robert E. Doan testified that he has been a member of 
the bar for forty years; witnessed Mrs. Magaw’s codicil 
to her will; he sat close in front of her; witness said, 

( 1 understand you have a paper—a will or codicil you 
want signed or witnessed?” She said, “Yes.” I said, 
“Do you understand it?” She said, “Yes.” “Well" I 
said, “do yon want to do it?” She said, “Yes.” I said 
“Mrs. Magaw, is it your free and voluntary act that you 
want to do this?” Shesaidit teas.) Witness signed in her 
presence, she in Ins. Miss Lewis was present, and a 
gentleman who stood in the rear of Mrs. Magaw; believes 
it was Mr. Forrest (Ree., pp. 196-197). 

Dr. George W. N. Custis testified that he was the. 
attending physician of Alice D. Magaw since somewhere 




in June, 1901, to the time of her death. She talked with 
witness about her business affairs several times. Witness 
knew the will had been made, from her general talk. At 
one time she became anxious about some provision for 
Miss Fague; made it very clear that she wanted to make 
provision for her, so that she would be provided for 
during her life, and was anxious only, seemingly, as to 
how she could do it without disturbing that will, with¬ 
out writing a new will entirely. Can not give the date 
of this conversation, but it was after her trouble. Did 
not know certainly that she made the codicil to her 
will, until he saw it published in the paper. Knew of the 
deed; whether he knew of it from her, or whether he 
saw it in the paper, he does not remember. Thinks she 
spoke to him twice about the codicil; did not know that 
it had been made actually; knew that she contemplated 
making it; knew that she was anxious as to how she 
could secure that property to Miss Fague. He knew 
from conversation with her that she possessed those 
three houses (llec., pp. 171 and 172). 

These are the only witnesses who knew anything about 
the codicil to decedent’s last will and testament, and the 
deed in controversy, or had anything to do with the 
making or execution of said instruments. None of these 
witnesses are anywhere contradicted, nor is their evi¬ 
dence discredited, but, on the contrary, sustained in 
many important collateral particulars. This evidence 
shows not only that the deed in question is the volun¬ 
tary act of the grantor, but that it was executed by her 
in defiance and disregard of the advice of her business 
agent, because of a settled conviction on her part, that 
it would more readily accomplish the object she had 
in view 7 . 

The relations of Alice D. Magaw to the defendants, 
Hettie 11. Fague, Lydia H. Tilton, Amelia E. Huntley, 
and Sarah D. La Fetra were not confidential in the ordi¬ 
nary, and certainly not in the legal sense. They were 





members of the same missionary society of the same 
church. Her relations with Mrs. La Fetra were closer 
than that of either of the other defendants named, and 
yet she disregarded heir advice in making a codicil to 
her will and declined to devise the remainder of the 
property, out of which she had carved a life estate 
for the defendant, Hettie H. Fague, to her relatives. She 
followed her suggestion in having three trustees instead 
of two, as she had first intended. This, however, was a 
mere metterof form and not of substance, a detail which 
she had not thought out and settled upon in her own 
mind. It in nowise affected or disturbed her main pur¬ 
pose. Membership in the same society creates no relation 
of confidence and trust; they were all working for a 
common purpose not personal to either of them and 
from which no personal advantage could possibly arise. 
They were all on a basis of absolute equality; there was 
no subordination of one to the other. The duties of 
Alice I). Magaw and ot said defendants were not towards 
each other, but towards the society. Undue influence 
always involves an element of fraud.- In the absence of 
personal advantage accruing to the parties charged with 
it the burden of proof is upon the party setting it up. 

Towson vs. Moore, 11th App. D. C., 377. 

It is submitted that the charge of undue influence is 
as unwarranted as that of fraud. The codicil and deed 
made by Alice D. Magaw, represented her settled purpose 
and intent, touching the matters to which they relate. 

This brings us to the last assignment of error: 

Third. Was the mental*condition of Alice D. Magaw 
such, at the time of the execution and acknowledgment 
of the deed, as to render her incompetent to make it? 

To render a deed or contract invalid, in the absence of 
fraud, for want of mental capacity, the lack of capacity 
must be absolute, as in case of an idiot or insane person. 
The case of Jackson vs. King, 4 Cow., 207, was an action 


of ejectment on the demise of the heirs at law of Moses 
Caldwell, deceased. The defendants in the case were in 
possession under a voluntary deed executed by the de¬ 
cedent. The question in the case was as to whether the 
deed was void for want of mental capacity in the grantor 
at the time it was executed. It was shown in evidence 
in the case, that the grantor did not recognize persons 
coming to his mill; took no part in the settlement of his 
accounts, although present; indulged in idle stories; 
talked of turning the water back so that he might enjoy 
its advantage a second time; was incoherent and uncon¬ 
nected in his statements, and greatly affected by trivial 
circumstances. 

Judge Wool worth, in deciding the case, said: 

I admit these are proofs of a weak or impaired 
understanding, but they do not satisfactorily 
prove anything more.” 

After discussing the evidence, the court said: 

“On the whole it appears to me that Caldwell 
had memory and judgment to a moderate extent , 
and was not disabled by law , from selling his 
farm and giving the deed." 

The court held that if the plaintiffs were entitled to 

any relief, it would be in a court of equity, and said in 
that connection: 

“I apprehend, however, that not enough is 
shown to set aside the deed in that court. The 
complainant appears to have been the actor , and 
to have understood the transaction .” 

This case is also reported in 15 Amer. Decisions, 361, 
and the learned editor has added a very valuable note 
to the case, in which he has reviewed the authorities on 
the question under consideration. He says that it seems 
to be entirely settled that in order to avoid a contract 
on the ground of mental unsoundness there must be an 




inability to know “what is the act to which the contract 
relates , or intelligently to will or to do such ac/.” The 
principal case is Stewart vs. Lipscomb, 26 Wendell, 255. 
The rule laid down in that case is that to produce legal 
incompetency there must be a total deprivation of rea¬ 
son. The rule seems to be, briefly, that in order that one 
may bind himself by contract he must have sufficient 
legal capacity to know what he is doing. If less than 
this, whether by reason of general insanity, or mono¬ 
mania affecting the subject of the contract, he is not 
bound. By this is not meant, however, that to consti¬ 
tute contracting power there must be sufficient discern¬ 
ment to enable one to transact his business with prudence 
and discretion. It is clearly established , as held in the 
principal case , that mere instability or uncertainty of 
mind , whether it be congenital , or the result of disease , 
or decay of the faculties , is not , when unaccompanied 
by circumstances showing that it was taken advantage 
of, a sufficient ground for avoiding a contract. 

Of her own volition, and against the earnest protest 
and advice of her agent, the draftsman of the codicil of 
her will, Alice D. Magaw, executed the deed in contro¬ 
versy, and had it recorded during her lifetime, on the 
reasonable assumption that such instrument would be 
less liable to attack, and if attacked, more difficult to 
set aside, than the codicil to her will. 

In the case of Clearwater vs. Kimler, 43 Ill., 272, the 
court held that the fact that the deceased grantor , in 
assenting to the suggestion of a justice of the peace 
to substitute a deed to a lot of land , to lake effect after 
his death , in place of a covenant to convey , as a means 
of providing for his children , manifested a degree of 
prudence that rebutted mental weakness. 

Applying the principles announced in the cases cited, 
to the facts of the case at bar, the deed is clearly valid. 
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While the court has nothing to do, in ordinary cases, 
with the reasonableness or unreasonableness of the pro¬ 
visions of a will or voluntary deed, so they be the free 
act and deed of a competent testator or grantor, yet 
when the question of mental capacity is in the balance, 
the test ot reasonableness becomes important, if not 
controlling. Applying this touchstone to the case at bar 
what is the result? Van Brunt Magaw says his mother 
would not live with any of her children after his father’s 
death. That she came to Washington a month or two 
thereafter; lived here ever since (Rec., pp. 37, 38 and 

). Plaintiff says in his direct examination, that she 

lived with his father until his death; that she lived in 
Washington fifteen or seventeen years (Rec., p. 18) Van 
Brunt Magaw says that plaintiff’s father died in 1887 
(Rec., p. 37); in his cross-examination, plaintiff says that 
she lived with his father one or two years; that she never 
lived with plaintiff at any time; that he never visited 
her during her illness but twice; once at the instance of 
his uncle, Van Brunt Magaw. On that visit he staid but 
one day They came on for the purpose of persuading 

Alice D. Magaw to go home with them; she declined to eo 
(Rec., pp. 21 and 22). h 

All of the property owned by decedent at her death, 
was the proceeds of her dower interest in her hus¬ 
band’s estate, which it seems was all she acquired under 
his will (Rec., pp. 43-44). Her children and grandchil¬ 
dren were in no way dependent- upon her. They were in 
comfortable circumstances. Van Brunt, although but 
little past middle life, had retired from business, and 
complainant is shown to be a man of substance. By the 
terms of her will plaintiff gets $3,000, and several other 
bequests are made in the will; and it appears that there 
is sufficient property, outside of that devised by the 
codicil, and conveyed by the deed in controversy, to 


meet all these bequests. It is shown further that Mrs. 
McGaw was greatly attached to her husband; that the 
bequest made to complainant was because of his bearing 
her husband’s name, and not because of any special affec¬ 
tion for him. She was a religious woman: was interested 
in missionary work, and had been for years prior to the 
making of the codicil and deed, giving liberal donations 
to the cause (Rec., pp. 25, 147). Hettie Fague had been 
with her for the last two years of her life; had given to 
her the attention, care and affection, which no member 
of her family gave her, and on account of which Miss 
Fague had won her affection (Rec., pp. 25, 47, 71, 73, 90, 
172, 201-202). Miss Fague was a poor girl, obliged to 
work for her living; what more natural than that dece¬ 
dent should give to her some part of her property after 
her death. The codicil could not have gone into effect 
until decedent’s death, and she expressly reserved a life 
interest to herself in the property conveyed by the deed. 
The proceeds to be derived from the residue of said real 
estate, she devised and willed to be used in establishing 
a memorial, linking her name with that of her husband, 
in a work in which, in her lifetime, while in the full pos¬ 
session of her powers, she was much interested. The 
transaction was reasonable in itself,and the means taken 
to effectuate it, were the best that could have been de¬ 
vised. It was a sensible act, reasonably performed. 
How could such an act proceed from an unsound mind? 
The act and the manner of performing it, are pregnant 
proofs of the mental soundness of Alice D. Magaw, at 
the time she executed the deed in controversy. 

There are three other principal items of evidence bear¬ 
ing upon decedent’s mental condition at the time of the 
execution of the codicil to her will and of the deed in 
trust in controversy which remain to be considered: 

First. The business transacted by decedent during the 


two years prior to her death outside of the execution of 
the codicil and deed in trust. 

Second. The medical evidence. 

Third. Non-expert opinion evidence. 

Of these in their order. 

First. Decedent had a bank account at the American 
Security and Trust Company during said period. She 
settled all her monthly and other bills by check. All 
of these checks, sixty-seven in number, are in evidence. 
The first bears date August 1C, 1005, and the last July 
20, 1907 (Rec., pp. 208, 209, 210, 225). 

The last check is dated eleven days prior to her death. 
Three of these checks are signed by mark, one dated 
September 11, 1905, and the other two October 18, 1905. 
They are all witnessed by V. B. Magaw (Rec., p. 40). All 
of the other checks are signed by decedent in the usual 
way. 

The only real estate owned by decedent consisted of 
the three houses mentioned in the codicil to her will. 
She superintended or directed the repairs made upon 
these houses, and received monthly statements from her 
agent of the rents collected and moneys disbursed on 
account thereof. She changed her agent about eight 
months prior to her death (Rec., pp. 106, 132, 133). 

The bills paid by her were all of them itemized and 
examined by her before payment. She paid the taxes on 
her property (Rec., pp. 147, 148). 

On the 30th day of March, 1907, the month following 
the execution of the codicil to her will, Alice D. Magaw 
executed and acknowledged a deed of release of a mort¬ 
gage made by one Charles E. Schiffman, the mortgagor, 
securing an indebtedness of $23,629.24. She was entitled 
to the interest, for her life, on $7,800 of the money se¬ 
cured by this mortgage. The note representing this fund 
was placed in the hands of the defendant, Van Brunt 



26 


Magaw, for the security of his mother, and the protec- 
of her .nterest therein. The corpus of th e P fund 
upon the death of the said Alice D. Magaw, belonged to’ 
plaintiff and his brother. In April of the year 1907 on 
plamt.ff’s demand, the indebtedness was paid and the 
mteres of the decedent therein was commuted in accord- 
ance w.th the tables of mortality. The sum of $1200 
was reserved by the said Van Brunt Magaw, as represent 
ng the present value of his mother’s interest in said 

pVitcheV To 01 releasewas acknowledged before John 

L. Mitchell, a comm.ss.oner of deeds for the State of 
Newark, and the same was duly recorded (Rec , PP 

Van Brunt Magaw, on May 13, 1907, answered a letter 
from h.s mother, and sent her a check for $1,200, and 
advised her to ...vest it in a mortgage in Washington; 

•e also advised her that the sun. of $1,200 was the 
proper amount that she ought to rereive in commuta¬ 
tion ol her lne interest in the fund (Rec., p. 220 ). 

This money was in final settlement of decedent’s in- 

added $30 » " s <? S t ate p. 106). Decedent 

addedI $300 which she had on deposit in the American 

STo $rSo t0 thiS ' llnd - made a 

oan of $l,o00, secured on real estate in this city The 

etters relating to the transaction, which were written 
to plaintiffs attorney, Francis S. McDivitt, Es»|.,and her 
son, were d.ctated by decedent. She would read the 
etters over three or four times before she would allow 
them to be sent (Rec., p. 107). She gave a check dated 

June / 190., to the order of Martha A. Bremm’erman, 
230) Part> W1 ° ’ orrowei1 the mone y from her (Rec., p. 

Decedent attended to the selection and making of such 
clothes as she needed in the winter of 1905, and paid for 
the same by her check (Rec., pp. 147, ]48 ) 

She attended a missionary meeting of ladies in the 


parlor of La Fetra Hotel, in the month of February, 
1907, and conversed with the ladies present (Rec., 
pp. 122, 146). 

She had little social times in her room with ladies 
(Rec., 146). Decedent was accustomed to have the Bible 
and a little book of common prayer read to her daily, in 
the morning. She had the papers read to her daily, and 
liked to have most any part of them read to her; liked 
to know what was going on; this continued up to within 
a week of her death (Rec., p. 107). 

John E. Mitchell testified that he saw decedent twice 
in the year 1907, before he took the acknowledgment of 
the release above referred to. That he visited her for 
the purpose of taking her acknowledgment to releases 
of her dower interest in property situated in the State 
of New York (Rec., pp. 157, 158). 

It is testified that the last week or two weeks before 
her death, decedent’s pastor administered the communion 
service to her in own room; that he explained subjects, 
and she was delighted; talked about it afterwards, and 
said she had never heard the communion service ex¬ 
pressed as it had been; after the service she bade her 
pastor “good-bye until we meet” (Rec., p. 108.) 

This is substantially all of the evidence in the record, 
touching the business transactions of Alice D. Magaw, 
and the acts done by her, from August, 1905, to the 
period of her death. 

Second. The medical evidence consists of the testi¬ 
mony of Dr. John B. Zabriskie, Dr. Oscar H. Coumbe, 
Dr. Wilfred M. Barton, and Dr. G. W. N. Custis. The first 
three were produced by the plaintiff, the last by the de¬ 
fendants. 

Dr. John B. Zabriskie called to see decedent at the 
request of her son, Van Brunt Magaw, in May, 1906, while 
on a visit to this city. He had known her from boyhood. 
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Was with her about half an hour. She seemed to im¬ 
press witness as suffering from aphasia, which is a defect 
of speech due to some cerebral brain lesion. Felt her 
pulse and examined her general condition. Her pulse 
seemed to be pretty hard, as if she was having a good 
deal of arterial change going on. Aphasia is the result 
of arterial degeneration; it is a progressive disease; it is 
incurable. This arterial hardening caused a thrombus in 
the blood vessel, which would cause a degeneration or 
softening of the brain. Under objection, stale ! that he 

did not think she was capable of attending to business 
affairs. 


On his cross-examination he stated that aphasia is 
caused by a disease of the brain ; does not know whether 
it usually involves the mental faculties. Aphasia is due 
to some disease of the speech centers (Rec., pp. 48-56). 

Dr. Oscar H.Coumbe examined decedent in December 
1905, at the request of Mrs. La Fetra. Was in attendance’ 
on Mrs. Love and Miss Belle Love at the La Fetra Hotel- 
found Mrs. Magaw in a condition of what might be termed 
senile degeneration of the brain and softening of the 
brain. Her blood vessels were atheromatous; heart and 
pulse slow; condition very childlike. There was a con¬ 
dition of paralysis along one side. Was absolutely cer¬ 
tain she could not attend to business; she didn’t attend 
to any business. 


On cross-examination he stated that he did not ex¬ 
amine Mrs. Magaw in the capacity of a physician, as he 
would have done if regularly called to see her. Did not 
prescribe for her in any way. Did not consult with 
her attending physician. One portion of her brain 
seemed to be better than the other. It seemed to be a 
blood clot produced by a rupture of a blood vessel in 
the brain; due to a degenerated condition of blood ves¬ 
sel to the brain or in the brain; this blood clot produc¬ 
ing an irritation in the part of the brain governing 



motion—that is, speech and sight, more or less. Very 
seldom does a blood clot caused by a rupture of a blood 
vessel in the brain become absorbed to any marked de¬ 
gree. Note if there is an embolism , produced by a blood 
clot coming off from the heart , it might produce a sim¬ 
ilar condition , which might become partially absorbed , 
and the symptoms would become less and the paralysis 
less. Now that is if a blood clot comes off from the 
heart and goes up there and lodges. 

“I said a ruptured blood vessel in the brain was 
what afflicted Mrs. Magaw. I am sure the blood 
vessel of the brain itself was ruptured, because 
embolism occurs in younger people, and these 
blood clots in the brain occur in people of old 
age, and where there is this atheromatous condi¬ 
tion of the blood. I think it was a ruptured 
blood vessel because of her age and deteriorating 
blood vessels, and atheromatous condition of the 
blood vessels, which accompany and go along with 
a person of her age. It is not her age that made 
it, but it is a condition of the blood vessel.” 

Does not think that in her condition it would be ab¬ 
sorbed so that she would get better. It was a blood 
clot on the brain. It involves the mental faculties nec¬ 
essarily, but not always in the same degree. Aphasia is 
permanent when connected with apoplexy resulting 
from a rupture of a blood vessel in the brain. Never 
knew a party afflicted with it to recover entirely. If 
persons have aphasia as a result of a blood clot on the 
brain, they certainly are mentally disqualified from at¬ 
tending to their business affairs and making a deed or 
will (Rec., pp. 86, 87, 88, 89, 90). 

Dr. Wilfred M. Barton never saw Alice D. Magaw. He 
examined plaintiff’s evidence, and a hypothetical ques¬ 
tion was submitted to him, based upon such evidence; 
he testified that, basing his opinion upon the facts 
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contained in the hypothetical question, he would say 

rt zr;'„ *— ~ rto .* or the b„to 

The term thrombosis simply means an accumulation of 
matter within the lining of a blood vessel. Under ob¬ 
jection stated that dementia is a very common sequel 
oi cerebral softening. Thinks that a woman in that 
c«;nd.t'o" would he totally incapacitated to manage any 

business affairs. On cross-examination, stated that his 

I mon was based entirely upon the truth of the facts 

mitted't I'" K V ,UeSt J°" ; th#t the ‘Inestion was sub- 

•«s ted n L ! WeBt °" the •■'*>‘1 ‘hat he 

• si. m making it out and was paid for his evidence 

(Kec., pp. 101, 102, 103, and 104). ^ 

Or. G. VV. N. Custis testified that he attended decedent 

called '""h ,!,<,l ' to thc ti,mi of her death. That he’ 

in - !’, h 7 °" ly " ,r< ' e tin,es ‘he month of May 

IWj-the 3d, the 24th, and the 20th-and then not un- 

JaV T , . that 1,6 h;,S ' 0St his memorandum of his 

• alls n i ebruary, 1007, but they were infrequent; de¬ 
cent, two or three times prior to her illness in 1905 
and reaching probably a year back, was troubled with an 

.'omiit K>art - ^vr; 0 ' 1 ,vhich ^ap. j" 

.. . ! . ,", as ,,recedei1 } >y a,J out three days, I think, of 

a mu a > e heart condition, and during one night she 
developed the aphasia. The aphasic condition entirely 
relieved the heart condition. The sudden coming of 

He . !lphas,c con<| ition was somewhat of a shock 
to her system and affected her quickness of comprehen¬ 
sion, but she became afterwards much better, nearly all 

condUiZ Th SaPPeari " R ’ eXCept her sli g h ‘ aphasic 
condition Aphasia is an inability to express thought in 

her condition by words. There are several varieties of it 

tiers was amnesic aphasia, the inability to express ideas 

m e 'gently on account of loss of memory of words The 

cause of it was clearly an embolus proceeding from the 

heart and lodging in a cosset of the brain that supply 
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the speech area , as made clear by the fact that the pro¬ 
duction of the aphasia relieved the irritable condition of 
the heart. I can only judge that there was some clot 
formed there, and that the breaking away of that clot 
or a portion of it passing to the brain produced the 
aphasia. I did fill out the death certificate as required 
by the statute here. I had forgotton what I said; throm¬ 
bosis is not the proper word; I should have said embol¬ 
ism. The differ ence between the two is that the clotting 
body in the case of thrombosis is formed on the site of 
the lesion, and in embolism is carried to the site of the 
lesion over the other portions of the system (Rec., p. 170). 

Her condition improved (from the time of her first at¬ 
tack) to the extent that physically she was in very good 
condition and her mentality was good; it was never bad, 
excepting two or three days, the few days that were re¬ 
quired to get over the shock, after which mentality was 
good. She understood perfectly,and it was very evident 
that she knew her own mind pretty well, but she could 
not express her ideas fully; she could not carry on an 
abstract conversation; she was very much worried that she 
could not talk to visitors, excepting in regard to things 
that were immediately about her. In May of the last year of 
her life her condition was good, physically and mentally. 
Witness has not his record for February, 1907, but as he 
remembers it, the condition was good, as he remembers 
his memorandum; her power of expressing her thoughts 
during these months, was good as compared with other 
months. She talked with witness with respect to her busi¬ 
ness affairs; spoke three or four times about her diffi¬ 
culty in collecting rents; this was after her sickness; 
was troubled about the conduct of her agent at that 
time; nevertalked with witness about anything else,apart 
from her will; she was anxious about some provision for 
Miss Fague, so that she would be provided for during 
her life. This conversation was after her trouble. Her 
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condition was excellent at the date of the codicil; did 
not know certainly that she had made a codicil to her 
will, until she saw it published in the paper. Knew of 
the deed, either from her, or from the paper; her condi¬ 
tion at the time the deed was made was excellent men¬ 
tally and physically (Rcc., p. 171). 

She understood what was said to her, and she knew 
what she wanted; was very decided in her opinions at 
times, losing words, forgetting words; that was her con¬ 
dition in May, 1907. Her mind was clear; her sight was 
defective, due to the formation of a cataract; there was 
only one eye where it was very pronounced; thinks the 
other was slightly affected. That was a gradual forma¬ 
tion, and for some time it troubled her to read; in its 
development witness supposes she could hardly read at 
all. Her sight at a distance was such thatshe could distin¬ 
guish objects and get around the room; her vision was 
better at long range than at short; she suffered an oper¬ 
ation for cataract. Miss Fague was an attendant who 
was assiduous, efficient and sympathetic. She was all to 
Mrs. Magaw that anybody could be in that position, 
Witness thinks that decedent spoke to him twice about 
the codicil; before the codicil was made; spoke to him 
in respect to the missionary work being done by the 
church; she was very much interested in missionary 
work; very much devoted to her church; was bright in¬ 
tellectually and very decided in her opinions (Kec., p. 

1 I 

The hypothetical question submitted to Dr. Wilfred 
M. Barton was shown to witness, and after reading the 
same, he stated that the tacts assumed in the question 
did not correctly represent the mental and physical con¬ 
dition of Mrs. Magaw; things were assumed therein that 
did not exist, and a general condition given which does 
not suit her case (Rec., p. 173). 

The cross-examination of witness by plaintiff’s coun- 
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sel, which was at great length, and with the evident 
purpose of breaking the witness, only adds to the effect, 
candor, intelligence and evident fairness of the witness 1 
statements (Rec., pp. 173 to 196). The evidence of this 
witness, by virtue of his special knowledge of the case, 
is entitled to more weight than that of any other witness, 
lay or professional. His diagnosis of the case is directly 
opposed to that of Dr. Zabriskie and Dr. Coumbe, and 
leads necessarily to a different conclusion. That Dr. 
Custis’ diagnosis was the true one, is demonstrated by 
the result. The irritation of the heart ceased at once , 
on the appearance of trouble in the brain. Dr. Coumbe 
testified that Mrs. Magaw was suffering from rupture of 
a blood vessel in the brain, due to its degenerate condi¬ 
tion; on cross-examination, he says: “Now if there is 
an embolism , it might produce a similar condition; and 
the symptoms would become less, and the paralysis less. 11 
This is exactly what took place, as shown not only by 
the evidence of Dr. Custis, but by the evidence of all 
the lay witnesses best qualified to speak of the history 
and progress of the disease. The theory of plaintiff’s 
case, based on the evidence of his medical witnesses, is 
that decedent was afflicted with hardening of the arteries, 
and softening of the brain; a progressive disease, which 
would not only get no better, but as time passed on, 
must get worse. 

The examination made by each of plaintiff’s physi¬ 
cians was superficial in the extreme and proceeded from 
the start upon the assumption that the immediate 
cause of decedent’s last illness was a hardening of the 
arterial system, superinduced by old age. Their testi¬ 
mony is not only colored, but controlled by this false 
theory and prognosis. 

The evidence of Dr. Barton, who testified as an expert 
alienist, is hardly worth considering. The question 
which he answered was framed by himself and plaintiff’s 

2H79— 
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counsel, and was on its face a perversion of the facts 
established by plaintiff's own testimony. That it did 
not represent the true condition of Alice D. Magaw, is 
abundantly established by the evidence of lay witnesses, 
leaving outside of the case the evidence of Dr. Custis. 
It is respectfully submitted that the medical evidence 
produced by plaintiff is entitled to no weight or con¬ 
sideration in the adjudication of the case. 

This brings us to the last question in the case: 

Third. Sixteen lay witnesses testified on behalf of 
plaintiff; twelve for the defendants. Plaintiff makes one 
of the sixteen. His evidence is without probative force. 
He made and swore to charges of fraud and undue influ- 
ence against some of the defendants to the bill, of which 
there is not a syllable of proof in the record. In the 
month following the execution of the codicil to the will, 
he obtained a release from his grandmother, of a mort¬ 
gage in which she, with himself and his brother, were the 
mortgagees. This release was duly acknowledged and 
recorded in the land records of the State of New York, 
and constitutes one of the present owner's muniments' 
of title. The instrument is invalid, if Alice D. Magaw 
was non compos at the time it was executed. By reason 
of the release, the mortgagor paid to the plaintiff, and 
he received payment of a large sum of money. He is 
now here insisting that his grandmother was, at that 
time, wholly disqualified from making a valid deed or 
contract. If not technically estopped from making such 
a contention in a court of equity, he is at least morally 
estopped. While plaintiff has not averred in his bill, he 
has attempted to prove the mental incapacity of his 
grandmother, at the time she made the codicil to her 
will, and the deed in controversy. In his own testimony 
he carefully avoids saying that she was not capable of 
making a valid deed or will, at the date in question; but 
says he thinks she was incapable of caring for her bust - 




ness; that she was in charge of a nurse all the time 
(Rec., p. 21). 

In his cross-examination he spoke of his grandmother 
as “the woman,” a term hardly befitting that degree of 
respect and affection which he claimed to entertain 
towards decedent (Rec., p. 20). 

When Mr. Forrest read the codicil to him and his uncle, 
he said he was not surprised at the contents; made no 
pretence that Mrs. Magaw was not capable of making a 
valid deed or will. 

The evidence of Van Brunt Magaw shows that he saw 
his mother several times during the two years of her sick¬ 
ness, but he was unable to get into sympathetic touch 
with her or her condition. He speaks of being alone with 
her one evening; she became very irritable; tried to talk 
and could not make him understand what she was trying 
to say; became very irritable (Rec., pp. 41 and 42). 

On cross-examinaton he stated that he did not try to 
talk with her; wanted her to keep quiet, and supposes 
that might have irritated her, when she found he was 
not inclined to talk; she kept trying to talk, and he 
kept trying to dissuade her; wouldn’t answer; supposes 
that irritated her. When witness came to see her she 
' a > s insisted on his going out to see the city; 
did this every time he went down there; if he sat down 
there, she would think he ought to be out, instead of 
staying with her; indicated that by her gestures. He 
sent her SI,200 in the month the deed before the court 
was made; advised her to invest it in Washington; says 
on that occasion she took his advice. His check was 
made payable to her order and bears her endorsement 
(Rec., pp. 43 to 47). 

When the codicil and deed were read to him after 
his mother's death he said it was hard , but it was his 
mother's will and he wanted it carried out , just as he 
expected his own will to be carried out (Rec., p. 134). 
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He never hinted that he thought her incapable of dis¬ 
posing of her propertg. He tried to avoid the effect of 
this voluntary statement by saying in his evidence that 
he did not intend this remark to apply to the codicil; 
that he never approved of that; forgetting that the re¬ 
mark itself would he utterly absurd and irrelevant, 
except as it applied to the codicil. The will was not 

hard,’ as it left the property in controversy to him 
and his brothers in equal parts. His statement that the 
codicil was hard, but that he wanted it carried out, is 
consistent with his subsequent conduct. He declined’to 
join in the caveat to set aside the will or in the attempt 
to defeat the deed. It is straighter than his evidence. 
His answers to the interrogatories propounded to him in 
his deposition taken in New York are disingenuous and 
do nun little credit. 

Mss Katie Lewis was one of the witnesses to the 
codicil and testified that Mrs. Magaw was sane at the 
time she made it. She was, during the month of its 
execution, testatrix’s companion and nurse; was with 
her night and day, during the month of February 1907 
From March to August, of that year, she was employed 
in the La Fetra Hotel; during that time she constantly 
saw and visited decedent. Her opportunities for observ¬ 
ing and knowing the condition of decedent, were better 
than those of any other witness produced by the nlain- 
tifb She had been discharged by the defendant, Sarah 
U. La Fetra, and on that account was hostile to her Be- 
fore her evidence was given she had been entertained by 
Van Brunt Magaw and family. She was naturally flattered 
y this attention. These circumstances make her state¬ 
ments touching the mental condition of the grantor in 
the deed all the more valuable (Rec., pp. 24 to 32) 

The evidence of Miss Belle Love is strongly corrobora¬ 
tive of defendants’ contentions; she lived on the same 
floor of La Fetra Hotel, with Mrs. Magaw, before her 
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sickness and after, until she left the hotel in May, 1907 
(Rec., pp. 82, 83). On her cross-examination witness 
testified that she could understand what decedent wished 
to say or tried to express , because she had been with 
her so much. She was acquainted with her habits and 
tastes (Rec., p. 84). She stated that decedent was in the 
habit of receiving company in her room, up to the time 
witness left the hotel, and seemed to enjoy the visits of 
her friends. In her way, engaged in conversation with 
them. This continued until the time witness left the 
hotel. She went downstairs to her meals, ate at the 
common table, the same as anybody else, up to a month 
of the time witness left the hotel. She was a woman of 
considerable intelligence, a great reader, conversant with 
and interested in public affairs. She did not discuss 
her private affairs with people generally; never said 
anything to witness about her will or making a deed. 
Witness was asked to witness the codicil; thought it 
was necessary for a witness to know the contents of the 
will; thought that Mrs. Magaw was too feeble to make a 
codicil; thought it would lead to litigation; did not 
know that she did desire to make it herself; never heard 
her express herself to that effect; never talked to her 
about it; would not have thought it wrong if she had 
desired to do so. Dr. Custis told witness that he was 
treating Mrs. Magaw for a clot on the brain; witness 
took it for granted that a person in that condition was 
not capable of adding a codicil to her will; witness' 
attitude in respect to the will was based on this state¬ 
ment of Dr. Custis; thought the provision for Miss 
Fague would provoke a contest (Rec., pp. 84, 85). 

Mrs. Anna Love (mother of the preceding witness) 
testified that Mrs. Magaw was pleased to have company; 
that her face would brighten up. In her attempts at 
speech sometimes she would appear to be conscious that 
she had made a mistake, not speaking the right word, 
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and would manifest impatience. Sometimes it would 
make her irritable and sometimes she would laugh. Wit¬ 
ness declined to be a witness to the will, because she 


thought Mrs. Magaw too feeble to be worried; was afraid 
it might lead to a lawsuit; that teas the only reason 
she declined (llec., p. 80). 

It will be remembered that Mrs. Love and her daughter 
were present at the time l)r. Oscar H. Coumbe examined 
Mrs. Magaw, and that he was their physician and in at¬ 
tendance upon them during Mrs.Magaw’s illness (pp. 86- 
88-88). It is probable that their views of Mrs. Magaw’s 

mental condition were colored by his impressions of her 
case. 

Mr. Frank M. Smith and his wife, Sadie L. Smith, tes¬ 
tified to a single visit about an hour in length, made to 
Mrs. Magaw in March, of the last year of her life. This 
was the only time either of them saw her during the last 
two years of her life. Mr. Smith made a note of the 
event in his diary (Rec., p. 34). 

He testified that Mrs. Magaw, in her efforts to con¬ 
verse, would say, with impatience, “why can’t I say it? 

I can’t say it.” Under objections, stated that decedent 
had no capacity for attending to any affairs (Rec., p. 33). 

Mrs. Smith is the daughter of Van Brunt Magaw; 
stated her grandmother looked well in the face. 


“By her actions, and everything that 1 saw, she 
looked natural as 1 knew her, but she did not act 
naturally as 1 had known her; the difference was 
that she couldn't speak to us ” (Rec., p. 36). 


John ( . (dies, Jr., testified that he called at decedent’s 
room, in April, 1907, for the purpose of seeing Van Brunt 
Magaw’s daughters. Was there fifteen minutes; possibly 
more. Had never seen Mrs. Magaw before (Rec., pp. 57 
and 58). 

Neither of the last two witnesses expressed any opin¬ 
ion as to Mrs. Magaw’s mental condition. 


Rev. John S. Gardner, pastor of the Flatlands’ Dutch 
Reformed Church, visited decedent in January, 1907. 
Testified that she seemed enfeebled in body, and to a 
certain extent in mind. Was there only a little while. 
They talked together; she didn’t say very much. “The 
only sentences that I can remember that she littered teas 
simply a sentence. The church had built a new par¬ 
sonage; she asked about that parsonage; if we occupied 
it.” On cross-examination witness said that the remark 
about the parsonage teas a matter she introduced her¬ 
self; had not been the subject of conversation previously 
As a matter ol fact there was a new parsonage that had 
just been finished. Don’t know whether she understood 
or appreciated his conversation. Witness expressed no 
opinion as to her capacity to make a valid deed or con¬ 
tract (Rec., pp. 58-59, 60). 

Mrs. Matilda W. Magaw, wife of the defendant, Van 
Rrunt Magaw, testified that she saw decedent a short 
time after she was taken sick; tried to talk with her, and 
found it very hard to understand her. She tried to talk. 
Was there at that time one or two nights. Next visit 
was in October (Rec., p. 61); did’nt call her by name; 
didn’t think she knew her. She tried to talk all the 
time; saw her again in December, 1905. Had very little 
conversation with her at this time. The next visit was 
in April, 1906, at this visit she wanted to know some¬ 
thing about home; talked with witness about an hour; 
she became very much excited; very much provoked 
with witness. Did not utter a sentence that witness 
could understand without help. Was there in November 
of 1906, and July, 1907, and thinks also in April of that 
year (Rec., p. 62). Did not notice any change in the talk 
of Mrs. Magaw from the first time she went there; had 
to help her out every time. Talked with her about the 
sale of the homestead (evidently the property for which 
the release of the mortgage was given, page 217 of the 
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record). Sat with her two hours that night; made wit¬ 
ness very nervous (Rec., p. 63). At one of witness’ 
visits decedent declined to pay icitness’ board at the 
hotel; said she could pay it herself. Witness said she 
heard Mrs. Magaw use profane and indecent language 
during her sickness. Under objection, she testified that 
she was positive that decedent could not attend to any 

business; coud not talk; could not ask a question; eye- 
sight poor (Rec., p. 64). 

On cross-examination she stated that there was some 
one w ho slept on a couch, in the same room with de¬ 
cedent. Witness conversed with her mother-in-law first 
time she visited her after her sickness; she could 
not finish her sentence; witness would help her 
out; her condition in regard to speech did not 
grow better or worse; never saw any change. The old 
homestead was decedent s husband s place; it went to her 
youngest son, under her husband’s will, subject to dece¬ 
dent’s dower. The time Mrs. Magaw declined to pay 
witness' board was the last time she saw her alive (in 
July, 1907, about a month before decedent’s death); was 
there at that time, three nights. At these interviews 
Mrs. Magaw became very impatient when she could not 
express what she desired to say; sort of irritable (Rec., 
p. 66); don’t know whether she was conscious that she 
was not making herself understood; never heard her use 
profanity; used indecent language twice; can’t recall 
the times (Rec., p. 66). She always steadily resisted 
going home. Found Exhibit No. 2 among the papers 
belonging to decedent, given to witness after her death. 
Nothing to indicate when it was written; witness don’t 
know when it was written (Rec., p. 67). 

Mabel W. Magaw, daughter of Van Brunt Magaw, testi¬ 
fied that she visited decedent in April, 1906; was’there 
two weeks. If they told decedent they were going out, 
she would be awfully afraid they wouldn’t get there the 
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right way, and would try to tell them what car to take. 
Was often unable to guess what she meant. When they 
first went there , she seemed to think it was her duty to 
entertain them; tried to tell them stories. Visited her 
again in November, 1906; was there three nights that 
time; tried to get her grandmother to have her picture 
taken; decedent walked to the studio; said it was silly 
to have her picture taken; told them about being pro¬ 
voked with her first nurse; after returning from a walk, 
told her, “Now, / am a lady; you can go.” Those were 
her words. Would have to ask her grandmother over 
and over again, what she meant; witness would imagine 
she knew what she meant . Was there two weeks in 
April, 1907; Mrs. Magaw was not able then to talk any 
better; some days she talked better than others, prob¬ 
ably on account of her physical condition. Has heard 
her use profane or indecent language; before her attack 
she did not commonly use such words (Rec., p. 69). 

Every time witness visited her tried to coax her to 
come home; Mrs. Magaw would say wait till she could 
talk better; she would say, “He says it will come .” 
Witness thought she meant the doctor thought her speech 
would come back . When witness was talking to her 
thought she sometimes understood what she was saying. 
Thinks Miss Fague told her more than once that her 
grandmother did not understand what she (Miss Fague) 
read to her. She was much feebler in April, 1907, than 
before. Under objection witness stated that she did not 
see how decedent could attend to business. She could 
not make herself understood (Rec., p. 71). 

On cross-examination stated that her twenty-first 
birthday occurred during her visit to Mrs. Magaw in No¬ 
vember, 1906; that was the time Mrs. Magaw went out 
with witness and had her picture taken; after the pic¬ 
ture was taken decedent went with them on a trip to 
Great Falls on the trolley cars; it took about an hour 



and a quarter to go there; had lunch and got hack 
about three in the afternoon. Decedent went out driving 
with witness several times; not positive whether she 
went out in April, 1907; she might have. Used indecent 
expressions once or twice in conversation with witness; 
have heard her in conversation with Hettie Fague and 
others. Thought from the wag she acted that she might 
understand what witness said to her when she helped 
her out (Rec., p. 72). 

Miss Fague did not read the newspapers to decedent 
latterly, said that she did not understand anything she 
read, but she read the Bible and religious books to her. 
Every time witness went there she would try to coax 
her grandmother to go home with her; sometimes her 
grandmother would say: “Well, 1 will see—1 will see;” 
but she never came; said she would like to come (Rec 
p. 73). 

Charles E. Banes testified that he was the agent for Mrs. 
Magaw’s property here for twelve or fifteen years, up to 
probably within a year of her death; saw her twice 
within a few months of her death; second time just 
called to see how she was; staid probably five minutes; 
couldn’t talk very well; couldn’t connect her words! 
Didn t see Mrs. Magaw more than two or three times the 
last year of her life; she went to Brooklyn in the summer. 
No occasion to see her about anything, except to send 
her a check every month. Under objection stated that 
he did not think her capable of attending to business 
the last time he saw her (Rec., pp. 75-76). 

On cross-examination stated that he thinks he went 
to see her three or four times during the two years prior 
to her death. The last time he saw her was before he was 
discharged as agent, never saw her afterwards ) can*t 
tell when it was before that that he saw her; last time 
he saw her he thinks was three or four months before 
she died; saw her in the parlor of La Fetra Hotel; two 
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or three ladies present; sent up for her and she came 
down; don’t remember the subject of the conversation; 
staid about five minutes; this teas before he stopped 
collecting rents for her. Last time he sate her she was 
not very well. Simply sent her a check every month 
until he was discharged as agent. Mrs. Magaw was a 
woman of strong character when in good health, a woman 
of intelligence, capable of managing affairs and knowing 
what she wanted to do, disposed to do it and have her 
own way when she had made up her mind (Iiec., p. 76). 

Mrs. Mary H. Williams testified that she knew Mrs. 
Magaw for about twenty years previous to her death; 
saw her not more than once or twice from August, 1905, 
to the time of her death, and that was in 1905 and 1906. 
“The first time I saw her she was quite well, I thought, 
after a spell of sickness.” Talked with her; not able to 
understand what she wanted to say (Rec., p. 91). Saw 
her in March, 1907; tried to talk with her; only there 
about five minutes the last time she saw her. Under 
objection, she stated that she did not know whether she 
was able to attend to her business affairs or not; didn't 
think she could attend to very much (Rec., p. 92). 

On cross-examination, stated that she appeared to en¬ 
joy her visit; responded to witness’ conversation as 
much as she could, and asked her to come again; ap¬ 
peared to be much gratified; appeared to be conscious 
of miscalling words in conversation; would often say: 
‘7 can't say what 1 would like." Thinks she knew what 
she wanted to say f but teas not able to say it (Rec., p. 93). 

Mrs. Bessie E. Hurt testified that she went to La Fetra 
Hotel about March 25, 1907, and remained about ten 
days; met decedent; saw her occasionally when witness 
went over to her room; sometimes addressed her; she 
would answer “Yes” or “No.” Never heard her say any¬ 
thing more than that; characterized her condition as 
feebleness and weakness. Don’t think she was strong 
enough to attend to business (Rec., pp. 94 and 95). 






On cross-examination, stated that she was in Mrs 
Magaw s room several times, and went driving with her 
once, during the time witness stayed at the hotel; saw 
several times, twenty minutes at a time, during the 
ten days she was there. Sometimes her countenance 
would brighten up when we were talking in the room 

IlSS , f‘? gU V“ U w,tness wou ld talk, and her countenance 
would brighten up. The drive lasted about an hour 
went through the town. She could not talk to you, and 

that is why witness thought she was not able to attend 
to business (Rec., p. 96). “ 

Caroline F. Wolfley testified that she knew decedent 

?. i er * ' t fe ’ S ‘? W hCr ab ° Ut °" ce a mon th,at least, during 

h '\° t ° f bCr ,lfe ’ Saw her ' mn| cdiately after 

her first attack; was then in miserable condition; was 

nutZ th g ° T J t te in the m ° St a " ima| -^e faskion 
putting the food in her mouth with her fingers' but she 

SI “p.«' ber - s 

Witness talked to her and decedent tried to talk to 
don’t recall lhe oonre „ atlo „ ; 

to say something; tried to talk, but witness never knew 
what she was talking about; don’t recollect how often 
she called on her after she had an attendant; no occa¬ 
sion for her going so often after that; don’t think she 
appeared to know she had made a mistake in the word 
she wanted to use; if you questioned her she would re- 
peat the same words or other words and try to explain, 
but failed to convey the idea; if we didn’t know what 
she was trying to say we would suggest various things; 

•f you didn’t call the right article she would not indi- 
cate, if she wanted a trunk and you gave her a shawl 
she would not take it; thinks she continued to go to the 
dining-room to take her food up to within a couple of 
months of her death; went to the public dining-room 




and sat at public table with other people; she usually 
had some one in attendance; intervals when she did not 
(Rec., p. 101). 

Neither Frank M. Smith nor Charles E. Banes saw 
enough of Alice D. Magaw during her last illness to 
qualify them to express an opinion of her condition at 
the time the deed was made. Shaffer vs. U. S., 24th 
App., D. C., 436-437. Both were willing witnesses and the 
evidence of the last refutes itself. He was decedent’s 
agent tor the collection of her rents, up to December, 
1906, eight months before she died. He accounted to 
her monthly up to that period, and sent his check to 
her in settlement of her account, and treated her in all 
respects as though she was competent to do business. 
Whether he saw her at all during her illness, except at 
the time of his discharge, is left uncertain by his 
evidence. 

The evidence of Matilda W. Magaw contradicts in some 
important particulars the well established facts relating 
to decedent’s condition. She states that there was no 
change in the ability of Mrs. Magaw to talk, from her 
first illness, till the last time she saw her. The well 
established fact is that her power to express herself 
greatly improved, and was better during the last year of 
her illness than it was at first. She also testifies that 
she heard decedent use profane and indecent language 
during her sickness. On her cross-examination she says 
she never heard her use profanity, but did hear her use 
indecent language twice; she did not state what the in¬ 
decent language used by decedent was. None of the 
other witnesses, except Mabel W. Magaw, testify to either 
profane or indecent language. It is incredible that she 
should have used such language only in the presence of 
those two witnesses, when she was with them much less 
than with many of the witnesses who have testified in 
the case. 
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Miss Mabel W. Magaw testified that she heard her use 
indecent expressions in conversation with Miss Fague 
and others. Miss Fague, emphatically denies, in her 
evidence, that she ever heard her use profane or indecent 
language (Rec., pp. 115 - 116 ). 

The evidence of Mrs. Van Brunt Magaw shows that the 
relations between her mother-in-law and herself were 
not congenial; that they were not in sympathetic touch 
with each other. Decedent got very provoked with wit¬ 
ness at her visit in April, 1906. The last time witness 
visited decedent was in July, 1907; she testifies that she' 
got very nervous over a conversation she had while alone 
with her mother-in-law, relating to the sale of the old 

homestead, and she was glad when the others returned 
(Rec., p. 63). 


It teas at this visit that decedent decline,! to pat) witness’ 
expenses at the hotel, showing clearly that the memory 
of the events of the night before were fresh in her mind 
and constituted the undoubted reason for her conduct 
on this occasion. The opinion of this witness as to the 
mental condition of decedent was neither asked nor 
given. She stated, under objection, that decedent could 
not attend to business, and the clear inference from what 

the witness says is that this was because of her physical 
condition. 


Much of the evidence of her daughter, Mabel W. Magaw, 
corroborates the evidence of defendants. Her grand¬ 
mother’s anxiety that her granddaughter should have a 
pleasant time while visiting her; that she should go by 
the best routes when she visited different parts of the 
city: the incident with the nurse and the taking of the 
grandmother’s picture are all the natural expressions of 
a normal mind and such as might be expected between 
parties occupying the relations of grandmother and 
granddaughter. Her belief that her speech would come 
back and her declining to go home with witness until it 





did return was, under the circumstances, the act of a 
sensible mind. 

The incident of the photograph took place in Novem¬ 
ber, 1906, more than a year after decedent’s first illness. 
The fact that she was able, on that day, to bear a jour¬ 
ney on the electric cars to Great Falls and return, accu- 
pying more than three hours, shows that her physical 
condition must have greatly improved since her first 
illness in the fall of 1905. 

It is to be noted that neither of the defendants, Fred¬ 
erick or Stephen Magaw, have testified in the case, one 
of whom has twice as much and the other an equal inter¬ 
est with the plaintiff in the result of this litigation. 

The opinion evidence obtained from these witnesses 
was given in response to interrogatories asking witnesses, 
in some instances, as to decedent’s mental capacity to 
attend to business, and in others as to her capacity to 
attend to business (Ree., pp. 64, 71, 76, 95). In either 
form in which the question was put the witness might 
well state that decedent was incapable of attending to 
business and still throw no light upon her mental capac¬ 
ity to make a deed or will. The question is not as to 
her capacity to attend to business generally, but whether 
she had intelligence enough to understand the quality 
and nature of the act which she performed on May 28, 
1907. 

Critchfield vs. Easterday, 26 App. D. C., 94. 

Allowing to this evidence all the weight to which it is 
entitled, it still, in view of the uncontroverted facts of 
the case, comes far short of establishing want of mental 
capacity in the grantor in the deed in suit at the time it 
was executed. This is putting to one side all of the evi¬ 
dence of the same nature offered by the defendants in 
the case. It is not deemed necessary to particularize this 
evidence. Twelve witnesses have testified that Alice D. 
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£*f I,™ C “'T b ' e ° f maki "« a valid deed or will i„ 
• ’ 7 ’ '" d ,lave state<l mi *ny important facts, bear- 

g upon the mental condition of decedent, in support 

Mr, S V T“« " e “ ic H *'«“«• C ' *• forrest, 
nlM' Ia ’ k ,S - La Fetra ‘ Mrs. Paul Wagner 
an<l M.ss Marietta Taskar, sustained such intimate and 

personal relations with decedent, and saw so much of 
her during her illness, and their opportunities for observ¬ 
ing and noting the progress of Mrs. Magaw’s illness were 

consideration. 1 '^ thCir ‘° gr6at Weight and 

Ihe question to be determined by the court is one of 
fact and not ol law. It is „„ t whether the mental facul¬ 
ties ol the grantor in the deed before the court were 

atThe° r ti, eSS •7 ,£Urt ' d l> , y age an<1 e 11 ^ebled by disease 
at the time it was made. It is rather, as expressed in 

the compact language of Lord Coke: “Did she know 

what she was about when she made the deed?“ 

Mo Tbe ^ w e T C ° Urt ° f N ° rth Caroli,la - ia ease of 

Mofht is. Witherspoon, adopted this rule as a guide to 

savinrt'h ; t T ,,tal Ca,,adty 0f the ^ntor in a deed, 
saying that it knew no better, guide, and reversed the 

court be,ow, which had instructed the jury that in judg- 

ng of the sufficiency of the intelligence of the grantor 

in the deed in question, it was not sufficient that she be 

able merely to answer familiar questions, and to manage 

her business with judgment and discretion (10 Ired. 191 ). 

The case of Dennett vs. Dennett, 44 N. H., 531, came 

up on a petition for a rehearing on a bill in chancery to 

set aside a deed on the ground of mental incapacity of 

e grantor. At the hearing upon the original bill, he 

was adjudged capable, and the rehearing was sought on 

that point alone. Chief Justice Bell in denying the ap- 
plication said: F 

i * f ll . t , ha ‘V 1 ® law re, l ll 'res to make a deed effect¬ 
ive, is that the grantor should have possession of 



his reason, so as to know the effect of the act he 
is to perform, and to be capable of carrying that 
act into effect. The question then in all cases, 
where an incapacity to contract, or a defect of 
mind is alleged, is not whether a person’s mind is 
impaired, nor if it is affected by any form of in¬ 
sanity, but whether the powers of his mind have 
been so far affected by disease, as to render him 
incapable of transacting business like that in 
question.” 

Further on, the court said: 

“A doubtful and uncertain point, at which the 
disposing mind disappears, and where incapacity 
begins, can only be ascertained by an examination 
of the particular circumstances of each case, to be 
duly weighed and considered by the court or 
jury; and in determining the question, the com¬ 
mon sense and good judgment of the tribunal must 
be mainly relied upon” (pp. 538-539). 

The rule announced in these cases is the same as that 
announced by this court in the case of Critchfield vs. 
Easterday, supra, and it is felt by the writer of this 
brief that a more extended citation of authorities could 
not aid the court in arriving at a proper solution of the 
question involved in the case at bar. 

Osier, in his work on the “Practice of Medicine,” 
speaking on aphasia, quotes from Langdon as follows: 

“Sanity established, any legal document should 
be recognized when it can be proved that the 
person making it can understand fully its nature 
by any receptive channel (viz, hearing, vision, or 
muscular sense) and can, in addition, express 
assent or dissent with certainty to proper wit¬ 
nesses, whether this expression be by spoken 
speech, written speech, or pantomime ” (page 993). 

The right of plaintiff to attack the deed is measured 
by his interest in the property. In no event could the 
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deed be treated as wholly void and set aside, but only 
to the extent of his interest in the property, which is an 
undivided one-sixth interest. 

It is respectfully submitted that the decree of the 
court below is right and should be affirmed. 

The assignment of errors, on which this brief was 
founded, was furnished by one of plaintiff’s counsel, 
iL^^n assumption that the order of discussion 
L” d ‘? i ^ e d. alon g the lines indicated therein, and as 
W d^^^Wr'brief. Should the plaintiff see fit to 
ghange^Ufe a^signjnents of error, the defendants reserve 
to ssply thereto, should they deem such reply 

* fil F. LEIGHTON, 

■'''' yh*'-: ’ Attorney for Appellees. 
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